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CANCELLATION 
By Fred. S. Knight. 

While at all times eager to serve their policy holders, life imsurance 
companies cannot in complying with the requests of the insured utterly 
disregard the rights of the beneficiary even though the right to change 
the beneficiary is reserved in the policy to the insured. This is illus- 
trated by a recent decision of the Supreme Court of Colorado in Hill 
v. Capitol Life Insurance Company, 14 Pacific (2d) 1006; 80 Insurance 
Law Journal 22, in which it was held that the reservation in the policy 
to the insured of the right to change the beneficiary does not entitle 
him to surrender and cancel it without the beneficiary’s consent. 

James D. Hill took out a policy on his life in the defendant, 
Capitol Life Insurance Company in which his wife was the named 
beneficiary. In addition to the reservation to the insured of the right 
to change the beneficiary, the policy contained a provision that “the 
insured, subject to the right of any assignee, may release this policy 
to the company for any cash, loan or other value, which may be granted 
thereunder, or agree with the company to any change in or amendment 
to the policy without the consent of any beneficiary.” The insured’s 
note was accepted in payment of the first year’s premium. Within the 
year, and without any payment having been made on the note, the 
defendant insurance company at the request of the insured returned 
the note to him, and received the policy from him for cancellation. 
On the insured’s death, the beneficiary brought suit on the policy 
alleging that the cancellation was without her consent. Defendant 
insurer’s demurrer to the complaint was sustained and the beneficiary 
appealed from the judgment rendered against her. 

In reversing the judgment in favor of the company, the Supreme 
Court of Colorado held that while a life insurance policy may be can- 
celled, or rescinded by mutual agreement so as to terminate the rights 
and obligations of the parties under the contract, the rights of a bene- 
ficiary cannot be divested by an agreement for cancellation to which 
he is not a party even though the policy authorizes a change of bene- 
ficiary. As a basis for this opinion, the court cited 32 C. J. 1257, to 
the effect that “in case of life insurance, where the beneficiary has a 
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vested interest in the policy, the insured cannot, by surrendering the 
policy, cut off the rights of the beneficiary without his consent, unless 
permitted to do so by the terms of the contract, or unless the beneficiary 
consents thereto or joins therein.” 

Did the beneficiary have a vested interest in the policy? Where 
the right to change the beneficiary is reserved in the policy, our under- 
standing of the general rule is that the beneficiary has no vested interest 
but merely a contingent one to collect the proceeds subject to the 
continued existence of the policy and his remaining the beneficiary at 
the time of the death of the insured. 


HOUSEHOLD 


Is an uncle, temporarily in the home of his brother and occupying 
the same room as the assured, a person in the assured’s household 
within the meaning of the provision of an automible theft policy except- 
ing the company from liability for theft by any person or persons in 
the assured’s household? This question was answered in the affirmative 
by the Supreme Court of Alabama in Home Insurance Company v. 
Pettit, 143 Southern 389; 80 Insurance Law Journal 183. 

Defendant, Home Insurance Company, issued to the plaintiff, an 
automobile theft policy, protecting the assured against theft, robbery 
or pilferage, “excepting by any person or persons in the assured’s house- 
hold * * * .” The assured, who was a traveling salesman, spent part 
of his time, over week-ends, at his father’s home. At such times he 
kept his automobile locked in the garage situated about 75 yards from 
his father’s home. The insured automobile was stolen by an uncle 
of the assured, who as a guest of the family was temporarily in the 
home of the assured’s father, sleeping at night in the same room with 
the assured. Judgment for the assured was affirmed by the Court of 
Appeals, which court took occasion to restate that “where the provisions 
of a policy of indemnity are reasonably susceptible of two constructions 
consistent with the object of the obligation, one favorable to the assured, 
and the other favorable to the insurer, that will be adopted which is 
favorable to the assured.” 

Upon appeal, the Supreme Court of Alabama, stated that “whether 
by invitation or not, the thief, while staying in the household, shared 
appellee’s bedroom. The object and purpose of the exception in the 
contract was to protect the insurer against just such a liability as is 
attempted to be fastened against it in this case. The thief was in the 
assured’s household—not that the assured owned the home—but, to all 
intent and purposes of the contract of insurance it was the assured’s 
household.” The court further stated that “to properly construe any 
writing, constituting the memorial of a contract between the parties, 
the first important canon of construction is to ascertain, if possible, the 
real intention of the contracting parties.” 

“Judge Ambiguity” makes his appearance too often in insurance 
cases. We are glad of the opportunity to report and comment upon a 
decision in which it is recognized that “the first important canon of 
construction is to ascertain, if possible, the real intention of the con- 
tracting parties.” 
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WASHINGTON FIDELITY NAT. INS. CO. v. BURTON. 
No. 22. 
Argued Oct. 20, 1932. 
Decided Nov. 7, 1932. 
53 Supreme Court Reporter 26. 
1. INSURANCE. 
Absent statutory inhibition, insurance contracts may be made orally. 
(For other cases, see Insurance, Dec. Dig. § 131[1].) 
2. INSURANCE. 

Statute requiring copy of “application” to be delivered with policy refers to 
writings, not oral applications (D. C. Code, 1929, tit. 5, § 183). 

(For other cases, see Insurance, Dec. Dig. § 650.) 

3. INSURANCE. 

Statute requiring copy of application to be delivered with policy does not 
make written application obligatory (D. C. Code 1929, tit. 5, § 183.) 

(For other cases, see Insurance, Dec. Dig. § 650.) 

4. INSURANCE. 

Under provisions that policy constituted entire agreement, and that insurer 
might avoid policy if insured was in unsound health, excluding evidence respect- 
ing insured’s unsound health when policy was issued held error, though insurer 
failed to deliver copy of alleged application with policy (D. C. Code 1929, tit. 
5, § 183). 

Evidence was admissible, notwithstanding D. C. Code 1929, tit. 5, 

§ 183, which provides that, if copy of application is not delivered with 

policy, no defense shall be allowed to such policy on account of anything 

contained in, or omitted from, such application, since, in view of fact 
that policy expressly provided that it should constitute entire agreement, 
insurer was entitled to interpose such defenses as would have been open 

to it if no application had been made, notwithstanding its failure to deliver 

copy of application. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

Mr. Justice Stone and Mr. Justice Brandeis dissenting. 

On Writ of Certiorari to the Court of Appeals of the District of Columbia. 

Action by Winnie Burton against the Washington Fidelity National Insur- 
ance Company. A judgment for plaintiff was affirmed by Court of Appeals 
of the District of Columbia, 56 F.(2d) 300, and defendant brings certiorari, 286 
U. S. 536, 52 S. Ct. 498, 76 L. Ed. —. 

Reversed. 

Messrs. Gilbert L. Hall, Walter C. Clephane, and J. Wilmer Latimer, all of 
Washington, D. C, for petitioner. ; 

Messrs. W. Gwynn Gardiner and George A. Maddox, both of Washington, 
D. C., for respondent. 

Mr. Justice Butler delivered the opinion of the Court. 

Kespondent sued in the municipal court of the District of Columbia to 
recover the amount of an insurance policy issued by petitioner December 12, 1927, 
on the life of her husband who died May 22, 1929. The policy was delivered 
to the insured, and all premiums were paid in the District of Columbia where he 
lived. Adequate proof of death, plaintiff’s demand for payment and defendant’s 
refusal to pay were conceded. The policy contained these provisions: “This 
Policy constitutes the entire agreement between the Company and the Insured and 
the holder and owner hereof. * * * If the Insured * * * is not in sound health 
on the date hereof * * * the Company may declare this Policy void. * * *” Sec- 
tion 657 of the District Code (Acts of March 3, 1901, 31 Stat. 1294, as amended 
by Act of June 30, 1902, 32 Stat. 534 [D. C. Code, 1929, T. 5, § 183]) provides: 
“Each life insurance company, benefit order and association doing a life insur- 
ance business in the District of Columbia shall deliver with each policy issued by 
it a copy of the application made by the insured so that the whole contract may 
appear in said application and policy, in default of which no defense shall be 
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allowed to such policy on account of anything contained in, or omitted from, such 
application.” The company did not deliver with the policy or otherwise a copy 
of an application therefor. Indeed, there was no evidence that any had been 
made. Defendant offered evidence to show that, at the date of the issue of the 
policy, the insured was not in sound health. Plaintiff objected on the ground that 
no copy of the application was delivered with the policy. The court, relying on 
the statute, sustained the objection, and refused to permit defendant to interpose 
that defense and gave judgment for plaintiff. The Court of Appeals affirmed. 
56 F.(2d) 300. 

The sole question is whether section 657 was rightly construed. 

[1, 2] The Court of Appeals assumed as .a matter of common knowledge 
that life insurance policies are issued on written applications, and that in this 
case one had been made by the insured. Without deciding whether that assump- 
tion is warranted, we shall consider the case as if it were shown that the assured 
applied in writing for the insurance in question. In the absence of a statute 
forbidding it, contracts of insurance may be made orally. Relief Fire Ins. Co. 
v. Shaw, 94 U. S. 574, 24 L. Ed. 291. There is no such prohibition in the District 
of Columbia. In section 657 the word “policy” and the phrase “a copy of the 
application” plainly indicate that writings are meant (Trustees of the First Bap- 
tist Church v. Brooklyn Fire Ins. Co., 19 N. Y. 305, 308), and that the statute 
does not exténd to oral applications. The construction generally put upon en- 
actments like the one before us indicates that the principal if not the only pur- 
pose is that, if there be an application, a copy of it shall be attached to or other- 
wise delivered with the policy, so that the documents showing the entire agreement 
shall be made available to the insured... That serves to guard the insured against 
misunderstanding as to his contract, and, in case of controversy with the com- 
pany, to protect him against surprise, inconvenience, and danger of injustice liable 
to arise where the policy does not contain the entire agreement and refers for 
parts of it to applications or other papers. That purpose is reflected clearly by 
the clause that, in default of the required delivery of a copy of the application, 
no defense shall be allowed to such policy on account of’ anything “contained in, 
or omitted from, such application.” And the barring of such defenses is the 
only consequence declared to result. 

[3, 4] Here the policy definitely declares that it constitutes the entire agree- 
ment between the parties. The defense interposed is based solely on one of its 
provisions, and has no relation to the application. The section does not require 
written applications to be made or declare that, where one is made but not 
delivered with the policy, there shall be no defense based on the provisions of 
the policy itself. And no reason is suggested in support of a construction of the 
section that would prevent defense based on a provision of the policy, even 
though a similar or the same provision were contained in an application. As 
this policy expressed the entire agreement, defendant, notwithstanding its failure 
to deliver a copy of the application, was entitled to interpose such defenses as 
would have been open to it if no application had been made. MacKinnon & Co. 
v. Mut. Fire Ins. Co., 89 Iowa, 170, 173, 56 N. W. 423; Imperial F: Ins. Co. v. 
Dunham, 117 Pa. 460, 473, 12 A. 668, 2 Am. St. Rep. 686. It follows that section 
657 furnishes no support for the refusal of the trial court to permit defendant 
to show that the insured was not in sound health when the policy was issued. 

Judgment reversed. 

Mr. Justice Stone. 

If an insurance policy is issued on written application and the company fails 
to deliver a copy of it to the insured, along with the policy, the district statute, 
in terms, provides that “no defense shall be allowed to such policy on account 
of anything contained in, or omitted from, such application.” In this case it does 
not appear that there was any written application, and, as the defense was based 
on a clause contained in the policy, which purported to embody the “whole 
contract,” no case was presented calling for the application of the statute, or 


1 MacKinnon & Co. v. Mut. Fire Ins. Co., 89 Iowa, 170, 56 N. W. 423; Rauen v. Insur- 
ance Co., 129 Iowa, 725, 106 N. W. 198; Kirkpatrick v. Accident Co., 139 Iowa, 370, 115 
N. W. 1107. 19 L. R. A. (N. S.) 102; Lenox v. Insurance Co., 165 Pa. 575, 30 A. 940; 
Washington Fire Relief Ass’n v. Albro, 130 Wash. 114, 226 P. 264; Metropolitan L. Ins. Co. 
v. Scott, 160 Miss. 537, 134 So. 159. 
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which would enable a court to say just what force should be given to its 
prohibition in a case where the written application, not delivered with the policy, 
is in evidence. For that reason the case should be reversed or dismissed. 

I think it should be dismissed. The certiorari was granted upon a petition 
which set forth as grounds for its allowance that the court below, in construing 
the prohibition of the statute, had “decided erroneously a question of general 
importance,” and that the decision “is in conflict with all decisions in other 
jurisdictions involving similar statutes and therefore tends to unsettle the law.” 
Upon the briefs and the argument, the statutes of many states were quoted, 
prescribing the legal consequences of the failure of the insurer to deliver to the 
insured, with the policy, a copy of the written application. Most of them provide 
only that in such cases the application is not to be considered a part of the policy 
or received in evidence in a suit brought upon it. None contain language like 
that of the present statute prohibiting any defense on the policy “on account of 
anything contained in or omitted from” the application, and we have been cited 
to no decision of any court outside the District of Columbia in which that language 
or any resembling it has been considered. 

It thus appears that the construction of the statute which we were asked to 
review is not in the case, and, even if it were, it is of local significance only. 
The conflict of decisions asserted is not shown. Plainly the question is not of 
such general interest or importance as under the rules and practice of this Court 
warrants its review upon certiorari. For these reasons, it is the duty of this 
court to dismiss the writ as improvidently granted. Tyrrell v. District of 
Columbia, 243 U. S. 1, 37 S. Ct. 361, 61 L. Ed. 557; Southern Power Co. v. 
Public Service Co., 263 U. S. 508, 44 S. Ct. 164, 68 L. Ed. 413; Houston Oil Co. 
v. Goodrich, 245 U. S. 440, 38 S. Ct. 140, 62 L. Ed. 385; Layne & Bowler Corp. 
v. Western Well Works, 261 U. S. 387, 43 S. Ct. 422, 67 L. Ed. 712; Furness, 
Withy & Co. v. Yang-Tsze Insurance Association, 242 U. S. 430, 37 S. Ct. 141, 
61 L. Ed. 409. 

If the writ is not to be dismissed and the case is to be decided on the 
construction of the statute, the Court’s reversal of the judgment, in the absence 
of the application which, for purposes of decision, it assumes to exist, can only 
proceed on the ground that under no circumstances could a defense based on a 
clause in the policy itself be said to be one “on account of anything contained in 
or omitted from the application.” With that conclusion I am unable to agree. 
The defense here was that the insured was not in sound health at the date of the 
policy. Petitioner sought to establish it by showing that the state of health of 
the insured, then deceased, had been bad for several years before the policy was 
issued. If the written application were before the Court and revealed that the 
insured had been asked about his condition of health and had either answered 
fully and truthfully, or not at all, it would show, I think, that the defense, within 
the very meaning and purpose of the statute, was “on account” of something 
“contained in or omitted from the application,” and that the petitioner was pre- 
cluded from making it. 

Mr. Justice Brandeis concurs in this opinion. 


DE ROY v. NEW YORK LIFE INS. CO. No. 4757. 
Circuit Court of Appeals, Third Circuit. Sept. 27, 1932. 


61 Federal Reporter (2d) 317. 
INSURANCE. 

In action on life policy with defense of fraud in answering medical questions, 
application and single medical examination, attached to policy held properly 
admitted, though copy of other medical examination, identical with first, was 
not attached (40 PS § 441). 

Admission of such evidence did not violate Act Pa. May 17, 1921, 

P. L. 682, § 318 (40 PS § 441), which provides that, unless application 
accompanies policy, no application shall be received in evidence nor be 
considered as part of policy since purpose of statute is to prevent in- 
surer from misleading applicant by putting lengthy and complex ques- 
tions to him without opportunity to correct himself at his leisure, which 
purpose was fulfilled in present case. 


(For other cases, see Insurance, Dec. Dig. § 655[2].) 
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Appeal from the District Court of the United States for the Western Dis- 
trict of Pennsylvania; Nelson McVicar, Judge. 

Action by Claire J. De Roy against the New York Life Insurance Company. 
A verdict was directed for plaintiff for the amount of premiums paid only, 
and, plaintiff's motion for a new trial having been refused [52 F.(2d) 894], 
judgment was entered on the verdict, and plaintiff appeals. 

Affirmed. 

J. F. Callahan and Neeper & Callahan, all of Pittsburgh, Pa., for appellant. 

Wm. H. Eckert, of Pittsburgh, Pa., Louis H. Cooke, of New York City, and 
Smith, Buchanan, Scott & Gordon, of Pittsburgh, Pa., for appellee. 

Before Wooley, Davis, and Thompson, Circuit Judges. 

Davis, Circuit Judge. 

This action was brought by the beneficiary, Mrs. De Roy, to recover the 
full value of two policies of insurance on the life of her husband. The trial 
judge directed a verdict for her only for the amount of the premiums paid on 
the policies. The beneficiary moved for a new trial, which was refused by the 
learned District Judge for the principal reason that the company was induced 
to issue the policies by deception and fraud. 52 F. (2d) 894. 

It appears that, when the insured, the husband of the beneficiary, applied 
for the two policies in suit, he was theri insured to so large an amount by the 
defendant-appellee that he was required by its rules to submit to two physical 
examinations before his applications would be considered. The results of these 
separate examinations were written on identical form blanks, supplied by the 
insurer, and the answers recorded in both cases were exactly the same. But the 
policies delivered to the insured contained a copy of the results of only one of the 
examinations. 

The insured stated in both examinations that he had neither suffered from, 
nor consulted a physician for, any ailment or disease of the heart or blood vessels; 
that he had not been examined or treated by a physician within the past five 
years; that he had never consulted a physician for any ailment or disease not 
recorded in the applications; and that he had not been under observation in 
any hospital (except for a cause not relevant here). 

In fact, during the seven months preceding his applications for the insurance, 
Mr. De Roy had been dangerously ill and was fully aware of his condition. Un- 
questionably he had consulted or was treated by at least five physicians over one 
hundred times during that period for what had been diagnosed as a progressive 
heart disease by all but one physician, who was of the opinion that his ailment 
was in his gall bladder. It appears that, if the patient chose to conceal his 
history and manifestations, the heart disease would not ordinarily be revealed 
by the stethoscope, used in the usual, perfunctory insurance examinations, unless 
an attack came on during observation. 

The insured died a few months after the policies were issued. In the opinion 
of his physicians, and another who made an autopsy, his death was caused by 
angina pectoris. 

The lower court sustained the defense that the policies had been obtained 
by false and fraudulent representations. The beneficiary insists that the law of 
Pennsylvania forbade the trial court to receive or consider the application and 
single medical examination attached to the policies, for the reason that a copy 
of only one of the two examinations required by the rules of the company was 
incorporated in them, and that in such case the court could not admit evidence 
of fraud. 


But the Act of Pennsylvania of May 17, 1921, P. L. 682, article 3, § 318 
(40 PS § 441), was obviously not intended to cover the circumstances of this 
case. It provides that “all insurance policies * * * in which the application of 
the insured, * * * [forms] part of the policy or contract * * * shall contain * * * 
correct copies of the application * * *; and, unless * * * accompanying the policy, 
no such application * * * shall be received in evidence in any controversy between 
the parties to, or interested in, the policy, nor shall such application * * * be 
considered a part of the policy or contract between such parties.” 

Conceding that the act applies to a case where a contract of insurance has 
been obtained by fraud, Morris v. State Mutual Life Assurance Company, 183 
Pa. 563, 39 A. 52, its purpose, which is to prevent the insurer from misleading 
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an applicant by putting lengthy and complex questions to him without an oppor- 
tunity to correct himself at his leisure, has been fulfilled here, Lenox v. Greenwich 
Insurance Company, 165 Pa. 575, 30 A. 940, for all the provisions of the con- 
tracts upon which the insurer relied to show fraud are incorporated in the 
contracts sued upon. It is true that a copy of the second medical examination 
was not included in the policies; but the insurer does not attempt to defend 
on the facts contained in that examination or on the ground that the facts were 
different from those contained in the first examination, which was included in 
the policies and was properly before the court. 

No reason appears why the results of the second examination should be 
incorporated in the policies, for they are identical with those of the first examina- 
tion, nor why the first examination, which is part of the contracts, should be void, 
because of the failure of the insurer to incorporate the same facts a second time 
in the contracts. To do so would be a useless thing. The insurer has complied 
with the provisions of the statute both in letter and spirit. 

In support of its argument, the beneficiary cites Southside Trust Company 
v. Eureka Life Insurance Company, 74 Pa. Super. Ct. 566; Morris v. State 
Mutual Life Assurance Company, supra; Fidelity Title & Trust Company v. 
Illinois Life Insurance Company, 213 Pa. 415, 63 A. 51. It is unnecessary to 
say more than that in those cases the insurer’s defense was not sustained because 
it had failed to attach to, or include in, the policies in question any copy what- 
soever of the application or medical examination relied upon; while, in the case 
at bar, the insurer is relying upon the facts contained in a correct copy of an 
application that is a part of both policies. 

The judgment of the District Court is affirmed. 





ROSS v. STATE LIFE INS. CO. 
8 Div. 406. 
Supreme Court of Alabama. 
Oct. 6, 1932. 
143 Southern Reporter 827. 
3. INSURANCE. 

Where check for reinstatement of life policy ‘was dishonored, and insurer 
promptly notified insured of consequent invalidity of premium receipt, policy was 
not reinstated, and no recovery could be had thereon. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 


Appeal from Circuit Court, Madison County; Paul Speake, Judge. 

Action on a policy of life insurance by Lena F. Ross, as administratrix of the 
estate of H. E. Ross, deceased, against the State Life Insurance Company. From 
a judgment for defendant, plaintiff appeals. 

\ffirmed. 

Taylor, Richardson & Sparkman, of Huntsville, for appellant. 

Watts & White, of Huntsville, for appellee. 

GARDNER, J. 


The suit is upon an insurance policy, bearing date January 22, 1929, issued 
by the State Life Insurance Company on the life of H. E. Ross, who died Septem- 
ber 28, 1930. The premiums for the first eighteen months were paid up to July 
22, 1920, or with grace period added, up to August 22, 1930. Payment of a fur- 
ther quarter annual premium, $24.80, due July 22, 1930, would have continued the 
policy in force beyond the period of the death of the insured, and the matter of 
the payment of this premium presents the pivotal litigated question in the case. 

The affirmative charge given for defendant is also sought to be justified 
upon the theory of rescission, under the authority of Reliance Life Ins. Co. v. 
Russell, 208 Ala. 559, 94 So. 748, but our conclusion as to the first-stated question 
renders a consideration of this latter insistence unnecessary, and it is therefore 
pretermitted. 


[1] It is without dispute that the premium due July 22, 1930, was never paid 
in money, but plaintiff’s argument is based upon the theory the proof was suffic- 
ient for submission to the jury the question as to whether or not the defendant 
company had in fact accepted insured’s check in payment of the premium due 
July 22d, though in fact the check was returned by the bank unpaid on account 
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of insufficient funds, and much reliance is had upon the case of Martin v. New 
York Life Ins. Co., 30 N. M. 400, 234 P. 673, 40 A. L. R. 406. But as we read 
and understand that authority, the meritorious question involved was obscured 
or subordinated to matters of evidence, with which we are not here concerned, 
and left in the background. The opinion concedes that the mere delivery to the 
insurer of a worthless check which is dishonored when presented for payment, 
in the absence of any fact or circumstance indicating an agreement on the part 
of the insurer to accept it as payment of the premium then due, does not operate 
to waive the right of forfeiture upon its nonpayment, as the general rule of com- 
merical transactions is that the receipt of such a check is predicated upon the 
implied understanding that it will be paid. And this is in harmony with the ex- 
pressions found in our own cases to the effect that, in the absence of an agree- 
ment to the contrary, a check is merely a conditional payment, and is presump- 
tively received, not as a payment, but “as a convenient means of getting the 
money.” Glenn y. City of Birmingham, 223 Ala. 501, 137 So. 292; National 
Surety Co. v. First National Bank, 224 Ala. 423, 140 So. 544; Bibb v. Snodgrass, 
97 Ala. 459, 11 So. 880. As said by the author of the note to the Martin Case, 
supra, 40 A. L. R. 423, “The crux of the situation appears to be the question of 
acceptance.” Illustrative is the case of Veal v. Security Mut. Life Ins. Co., 6 
Ga. App. 721, 65 S. E. 714, 716, where after dishonor the company retained the 
insured’s check which bore interest at 7 per cent, per annum, and held it against 
the insured as his enforceable obligation, continuing to insist upon its payment. 
Other cases of interest are Hayworth v. Philadelphia Life Ins. Co., 190 N. C. 
757, 130 S. E. 612, 613; Philadelphia Life Ins. Co. v. Hayworth (C. C. A.) 296 
F. 339. 


The holding in the Veal Case, supra, was that the proof justified a finding 
the company had by the conduct therein shown waived a payment-of the premium 
in cash, but in discussing the question the court made the following observations 
which find application to the instant case: “If, when the company in the present 
case discovered that the check had been dishonored, it had within a reasonable 
time tendered the check back to the insured, it could justly have insisted that 
the policy had lapsed. It is no reply to say that the insured held the premium 
receipt. There should have been a tender of the check with a demand for the re- 
turn of the receipt. The receipt was only prima facie evidence of payment.” 


As to the case in hand, the insurer substantially pursued the course outlined 
in the foregoing observations, as a brief statement of the pertinent facts 
will disclose. The premium due July 22, 1930, was not paid within the grace 
period, and the policy had lapsed. After the expiration of this grace period, the 
insurance company received on August 29, 1930, insured’s check for the pre- 
mium sum, accompanied with his application for reinstatement of the policy and 
health certificate. The application for reinstatement was approved, the check 
deposited by the company in the Indiana National Bank on September 4, 1930, 
and there was mailed the insured the company’s premium receipt. The company 
knew nothing of the condition of insured’s account at the Huntsville bank, upon 
which the check was drawn. There is no insistence of any neglect on the part 
of the company in due presentation of the check which was dishonored on Sep- 
tember 8, 1930, for insufficient funds and was returned to the company by the 
bank in which it was deposited on September 11, 1930, with. the reason for the 
return stated on memorandum, and the company thereupon paid to the bank the 
amount of said check. On September 12, 1930, the company, through its cashier, 
wrote a letter to H. E. Ross, the insured, which was duly addressed to insured, 
registered, and mailed with postage and registry fee paid, and for which return 
receipt was forwarded to the company with insured’s name thereto, in which in- 
sured was informed of the check’s dishonor, that the premium therefore had not 
been paid, and that the premium receipt, which had heen sent him, was invalid. The 
letter further stated that the policv was “out of force according to its terms for 
non-payment of premiums,” but that if insured would at once forward -“money 
order or other form of payment.” his request for reinstatement of the policy 
would be given further attention. Some two weeks later insured died. No action 
was taken concerning this last suggestion, and no further effort made in the wav 
of premium payment. : 
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There was introduced the stub of the check with notations thereon such as 
“void” and “ret.,” and evidence indicating such was either in the handwriting of 
insured or of his daughter, who was his bookkeeper, but as we do not consider 
this phase of the testimony essential in the determination of the question now con- 
sidered, we pass further consideration thereof. 

Not only did it appear from the registry receipt that insured received the 
letter, but upon the trial of the cause and on motion of defendant plaintiff pro- 
duced the original letter and check. While it is true insured at the time of his 
death held the company’s premium receipt, yet at the same time he also was in 
possession of his dishonored check which he had forwarded for the premium and 
a letter from the company informing him of the invalidity of the receipt, and 
that his policy was not effective for nonpayment of the premium. 

The insured was informed that (to use the language of Hayworth v. Phil- 
adelphia Life Ins. Co., supra) “A worthless check is not a payment,” and the 
company acted promptly in giving such notice and in declaring invalid the receipt 
which had been issued. There is no evidence indicating a willingness to waive 
cash payment, but, on the contrary, all the proof tends to show that the check 
was considered only “as a convenient means of getting the money,” and imme- 
diately upon its return dishonored was repudiated and forwarded to the insured. 

[2] While we recognize the rule that forfeitures are not favored, yet it is 
also well settled that the law never implies the waiver of a legal right, except 
from conduct which is plainly inconsistent with the assertion of that right. Pro- 
vident Life & Accident Ins. Co. v. Hollums, 213 Ala. 300, 104 So. 522. 

In the instant case the policy had lapsed for nonpayment of the premium 
when due, and our cases fully recognize that prompt payment is essential to the 
successful operation of an insurance business. Imperial Life Ins. Co. v. Glass, 96 
Ala. 568, 11 So. 671; Norris v. New England Mut. Life Ins. Co., 198 Ala. 41, 
73 So. 377; Travelers’ Ins. Co. v. Brown, 138 Ala. 526, 35 So. 463. 

[3] The question was one of reinstatement of the policy, and the premium 
receipt was issued upon the presumption the check would be paid upon present- 
ment. Upon its dishonor the company acted promptly and gave due notice of the 
consequent invalidity of the premium receipt, and that the policy was ineffective. 
There appears no proof of conduct in the least inconsistent with this position, 
or as indicating a waiver of its rights to have the premium paid in money. We 
therefore conclude that under the undisputed proof the affirmative charge was 
properly given for nonpayment of the premium due July 22, 1930, and that 
the judgment of the court below should be here affirmed. It is so ordered. 

Affirmed. 

Anderson, C. J., and Bouldin and Foster, JJ., concur. 


LIFE & CASUALTY INS. CO. v. DUNHAM. No. 4—2680. 
Supreme Court of Arkansas. July 11, 1932. 
Rehearing Denied Sept. 26, 1932. . 
52 Southwestern Reporter (2d) 620. 
2. INSURANCE. 

Whether insurer waived or was estopped from setting up policy provision 
limiting liability to return of premium for death within two years from date of 
policy issued insured who had been treated for serious disease by physician held 
for jury, where insurer’s agent knew facts. 


(For other cases, see Insurance, Dec. Dig. § 668[15].) 
3. APPEAL AND ERROR. 
Giving of conflicting instructions required reversal. 
(For other cases, see Appeal and Error, Dec. Dig. § 1064[1].) 


Appeal from Circuit Court, Arkansas County; W. J. Waggoner, Judge. 

Action by Alma Dunham against the Life & Casualty Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Reversed and remanded for new trial. 

John A. McLeod, Jr., and H. Jordan Monk, both of Pine Bluff, for appellant. 

A. G. Meehan and John W. Moncrief, both of Stuttgart, for appellee. 

Menarry, J. 

The appellee, Alma Dunham, commenced this action in the Arkansas county 
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circuit court against the appellant, Life and Casualty Insurance Company of 
Tennessee, for the recovery of $435 alleged to be due her from appellant, under 
a policy of insurance, written on the life of her son, Theodore Clemons. The 
policy was issued under the industrial plan, and did not require a medical 
examination prior to its issuance. The application was signed at Stuttgart, Ark. 

The insured was an inmate of the State Hospital for Nervous Diseases, and 
it is contended by appellant that he was there as an inmate at the time the appli- 
cation purported to have been signed. The policy is dated in March, 1931. The 
insured was paroled from the asylum March 20, 1931, and was returned in April, 
1931, and died there from general paralysis, caused by syphilis, in June, 1931. 

The appellant in its answer denied the material allegations of the complaint, 
and alleged that there was fraud on the part of the insured in obtaining the policy 
sued on by reason of misrepresentations as to health. It alleges the insanity of 
the insured at the time the policy was issued, and as a further defense pleads a 
specific provision of the policy expressly limiting the liability of appellant to the 
amount of premiums paid, should the insured die within two years of the date 
of the policy, and had, before its date, been treated for a serious disease by a 
physician that the company would only be liable for the amount of the premiums 
paid, which it alleged was $3.75, and it tendered that amount in court. The ap- 
pellant also charged that the policy was issued and delivered through fraud of the 
said insured, and upon false and fraudulent misrepresentations, warranties, and 
statements of the applicant. 

After the evidence was introduced, attorney for appellant stated that they had 
pleaded fraud in the answer, but they now waive that, and state that no one per- 
petrated any fraud in obtaining the insurance on the deceased, Theodore Clemons. 

The case was tried before a jury, resulting in a verdict in favor of appellee 
for the full amount stated in the policy. Motion for new trial was filed, which 
was overruled by the court, and the case is here on appeal. 

It is contended first by the appellant that the court erred in its refusal to give 
instruction No. 1 requested by it. No. 1 reads as follows: “You are instructed to 
find for the plaintiff in the sum of $3.75.” 

The appellant contends that Theodore Clemons, the insured, had been treated 
by a physician for a serious disease and complaint before the date of the policy, 
and that he died from said disease at the State Hospital for Nervous Diseases 
within two years from the date of the policy. 

The undisputed evidence shows that Gurling, the agent of appellant, solicited 
the insured. 

Mrs. Alma Dunham, the appellee, and the mother of the insured, testified 
that she had heen acquainted with Mr. Gurling some time before this insurance 
was taken out; he had been coming there collecting on other policies, and he 
asked witness every time he saw the boy to let him write some insurance on him; 
that she did not know that he could get insurance, because he had been hurt; that 
he fell from a building in Little Rock and injured himself, and she did not think 
she could get any insurance on him. Mr. Gurling, the agent, said he believed he 
could, and that he would take it up with the insurance company right away. 
Gurling had been going to Mrs. Dunham’s place for some time, he knew the in- 
sured, knew his mother, and knew that he had been in the insane ‘asylum. He 
also knew that the insured had been seriously injured by falling from the third 
story of a building in Little Rock, and she told Gurling that he was very nervous 
and had been put in the hospital, and that he had better have him examined. She 
told him she would keep the premiums paid up, as she had two other boys with 
insurance in the same company, and, after she told him this, he wrote the insur- 
ance. 

It therefore appears from the undisputed testimony that the insured had 
fallen from the third story of a building, and that the agent knew this, and knew 
that he had been an inmate in the Hospital for Nervous Diseases, and therefore 
knew that he had been treated by a physician for a serious ailment. There is no 
positive evidence that the agent knew he had syphilis, and the probability is that 
the insured himself did not know what his ailment was. The mother of the in- 
sured appears not only to have told him all she knew about the physical and men- 
tal condition of the insured, but she told the agent, after telling about his injur- 
ies and ailments, that he had better have him examined. 
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It is true that one might know that a person was in the insane asylum with- 
out knowing that he had any serious physical ailment, but certainly one could not 
know that a person in the insane asylum had fallen from the third story of a 
building without knowing that he had been attended by a physician for a serious 
complaint. After the agent knew these things, he did not ask the insured any 
questions about his health, or about doctors, and he did not ask the mother any 
questions about the insured’s health. The agent himself wrote the application, and 
the insured signed it, but did not read it. The answers in the application were 
written by the agent, and not by the insured. The application was signed, and Mr. 
Gurling delivered the policy later. The insured was working about the hotel, 
which belonged to Alma Dunham. 

The manager of the company was with Gurling when the policy was delivered. 
When it was delivered, neither the insured nor witness read it. 

The evidence of appellee concerning the writing and signing of the applica- 
tion, and the delivery of the policy, and her evidence as to what the agent knew 
about insured’s condition, is not only undisputed, but it is corroborated by other 
witnesses. 

It is true that the insured was treated before the date of the policy for a ser- 
ious complaint, by a physician, but it is also true that appellant’s agent knew of 
his falling, and of his treatment in the insane asylum. Mrs. Dunham was asked 
if she knew whether or not a year before that time, or longer, he was afflicted 
with syphilis. She answered that she did not know, but she knew and told the 
insurance agent that he had been hurt. 

It conclusively appears that at the time the application was taken, and at the 
time the policy was delivered, appellant’s agents knew that the insured had had-a 
serious complaint, and that he had been treated at the Hospital for Nervous Dis- 
eases. If the insurance company knew before the date of the application that in- 
sured had been attended by a physician for any serious disease or complaint, 
whether it knew what the specific complaint was or not would make no difference. 
The insurance company did know that he had been attended by a physician for a 
serious disease, and, if it wished to know what specific complaint, it should have 
made inquiry. 

The record shows that the agent who wrote the application and delivered the 
policy knew the condition of the insured; knew that he had been in the hospital, 
and knew that he had had a fall from a third story of a building, but he did not 
ask the insured any questions, but wrote the application himself with a knowledge 
of all the facts detailed above. 

We have held that knowledge affecting the rights of the insured which comes 
to the agent of the insurance company, while he is performing the duties of his 
agency, in receiving applications for insurance and delivering policies, becomes 
the knowledge of the company, and the insurance company is bound thereby in 
spite of a provision in the policy to the contrary, where the agent who solicited 
business was charged with the duty of asking the applicant ‘questions concerning 
his physical condition. Southern Insurance Co. v. Floyd, 174 Ark. 372, 295 S. W. 
715. 

There is no dispute about the fact that Mr. Gurling, the agent of the com- 
pany, had knowledge of the physical condition of the insured, while he was per- 
forming the duties of his agency in receiving the application and delivering the 
policy, and the agent in this case was charged with the duty of asking applicant 
questions concerning his physical condition. The undisputed evidence also shows 
that the agent brought this policy to the insured and said, at the time, that it was 
for $435, and that it was all right, and they relied on what he said. 


It is apparent that the insured and his mother were led to believe by the 
agent that they were getting a policy for $435. The undisputed evidence shows 
that, when the policy was delivered, that appellee asked the agent, and the agent 
said the company had agreed to let him write the boy up, and they took the pol- 
icy, and kept the premiums paid up; $435 is the amount agreed upon, and neither 
insured nor his mother read the policy. The agent brought it and said it was for 
$435. 


In speaking of insurance contracts, this court said, speaking through Chief 
Justice Hill: 
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“Insurance contracts are not as a rule made like other contracts. They are pre- 
pared by one party to the contract, and the other party thereto has no opportunity 
to deal with his contractor as to the terms, conditions, and limitations of the con- 
tract. The only option open to him is to contract or not to contract, and when he 
contracts it is upon terms prepared in advance by the other party, and reduced to 
printed form which is sought to be as unchangeable as the laws of the Medes and 
Persians. 

“To procure these contracts of insurance agents are sent forth whose duties 
are limited to procuring insurance, and various clauses are inserted in policies 
and in the applications therefor disabling the agent from binding the company in 
any manner not stipulated in the policy. Can one party to a contract thus pre- 
vent himself being bound by the ordinary principles governing principal and 
agent? If a man sends forth an agent and clothes him with authority to do cer- 
tain acts, his acts within the scope of that authority are binding upon. the principal; 
and, moreover, if he clothes him with apparent authority to do certain acts and 
privately instructs him to the contrary, and the agent proceeds to do those acts 
within the apparent scope of his authority, but contrary to his private instructions, 
still the principal is bound. When an agent does anything within the real or ap- 
parent scope of his authority, it is as much the act of the principal as if done by the 
principal himself.” People’s Fire Ins. Ass’n v. Goyne, 79 Ark. 315, 96 S. W. 365, 
369, 16 L. R. A. (N. S.) 1180, 9 Ann. Cas. 373. 

In the instant case the company’s agent was dealing with a person who he 
not only knew had been in the insane asylum, and had been seriously hurt and 
was very nervous, but the agent did not ask him a question. He wrote the appli- 
cation himself. He not only knew these facts, according to the evidence of ap- 
pellee, and knew that the insured was insane, but he knew that the mother with 
whom he dealt did not read the policy, and probably would not have understood it 
if she had. And these parties were informed, and the agent of the insurance 
company was bound to know that they believed, that the insurance policy was for 
$435, and that this amount would be payable upon the death of the insured. 


[1] Appellee also offered in evidence the testimony of F. W. Dunham, the 
husband of Alma Dunham, but this was excluded from the jury. He was acting 
as agent in paying the insurance premiums, and, since he was paying the pre- 
miums as agent of the insured, the statement of the agent was competent. Dun- 
ham stated that he asked the insurance agent if the insurance was any good, and 
he said, if the boy should die that night, his mother would get every dollar of it, 
and witness then paid him the premium. 

[2] Appellant states that, since the defense of* fraud was waived, the sole de- 
fense was the limitation in the policy. If the insurance agent, knowing the facts 
detailed above, procured the application and delivered the policy, after having led 
the insured to believe that he was getting a policy for $435, this would constitute 
a waiver of the limitation in this policy. This, however, is a question of fact for 
the jury under proper instructions, and it is for the jury to determine whether 
there was a waiver or an estoppel. If there was, plaintiff is entitled to recover. 
If there was not, then she is entitled to recover $3.75 only. 

Objection was also made to the evidence as to the application. We think, un- 
der the circumstances in this case, this evidence was competent because it tended 
to show that the insurance company’s agent did not rely on anything said by either 


the insured or his mother, and, if appellee’s testimony is true, led them to be- 
lieve that they were getting a policy for $435. 


[3] Appellant next contends that the instructions are erroneous and conflicting. 
The instructions are in conflict, but we think it is unnecessary to set them out here. 
The only question so far as this record is concerned is whether the insurance 
company waived the provision in the policy, or is estopped from setting it up, 
and, as we have already said, these are questions of fact for the jury. There will 


be no difficulty in the trial court’s properly instructing the jury when the case is 
tried again. 


For the error in giving conflicting instructions, the judgment is reversed and 
the cause remanded for a new trial. 


Smith, J., concurs. 
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UNITED FRIENDS OF AMERICA vy. PHILLIPS. No. 4~—2606. 
Supreme Court of Arkansas. June 27, 1932. 
Rehearing Denied Sept. 26, 1932. 
52 Southwestern Reporter (2d) 628. 
3. INSURANCE. 


Under by-laws of fraternal benefit association, assistant secretary had no au- 
thority to collect dues in secretary’s absence. 

By-laws did not prescribe any specific person or officer to whom dues 
should be paid, but provided that members should pay dues to local coun- 
cil and that secretary should keep correct account of all moneys collected 
and forward it to supreme office, and that assistant secretary should as- 
sist secretary in keeping correct account of council’s business, and perform 
such other duties as law might require. 


(For other cases, see Insurance, Dec. Dig. § 753[2].) 
4. INSURANCE. 


Where deceased member of fraternal benefit association had paid dues, within 
time required, at secretary's home in her absence, and secretary had forwarded 
such dues with dues of other members after time required, but insurer merely 
rejected dues of *deceased after learning of death, certificate was valid obligation. 


(For other cases, see Insurance, Dec. Dig. § 755[3].) 
5. INSURANCE. 

Payment actually received by insurer’s secretary held sufficient, although first 
paid to unauthorized recipient. 

(For other cases, see Insurance, Dec. Dig. § 753[2].) 

Appeal from Circuit Court, White County; W. D. Davenport, Judge. 

Action by Lillian Phillips against the United Friends of America. From a 
judgment for plaintiff, defendant appeals. 

Affirmed. 

Troy W. Lewis, of Little Rock, for appellant. 

Brundidge & Neelly, of Searcy, for appellee. 

Butter, J. 

Alice Booth became a member of the United Friends of America, a fraternal 
benefit association, which was operated by means of a lodge system. There is no 
question as to whether or not she paid her dues regularly until July, 1929. On 
the 28th of that month she died. Proof of death was made in the month of Au- 
gust, and the appellant insurance company denied liability, claiming that the dues 
of the deceased were not paid in the month of July, 1929, within the time pre- 
scribed by the by-laws. 

A jury was waived, and the case submitted to the court sitting as a jury, 
which, after having heard the testimony in the case, found that at the time of 
the death of the deceased the certificate was in full force and effect and rendered 
judgment in favor of the plaintiff, the beneficiary named in the policy, for the 
sum prayed. From that judgment is this appeal. 

The testimony adduced for the appellee tended to show that the local council, 
domiciled at Searcy, had no regular place of meeting and no regular lodge room. 
The meetings were usually held at the home of Lulu Heard, the local secretary. 
It was the custom of the members of the local council to pay their monthly dues 
to the said Lulu Heard. When the dues were paid to her, she kept an account 
of the same, made a report of the moneys received, and forwarded this report to 
the Supreme Council at Little Rock. 

The testimony of the witnesses on behalf of the appellee tended further to 
show that on the 15th day of July, 1929, the dues of the assured for that month 
were sent to the home of Lulu Heard to be paid to her as was the custom. Lulu 
Heard had left home on or about the 13th of July for a trip to Chicago and was 
absent on the 15th:when the money was brought to her house. She intended to 
remain away from home, and did so remain, until about the Ist of August, 1929, 
and had directed her daughter, Mary Heard, and her stepmother, Lucy Freeman, 
who lived with her, to receive the dues of the members of the council. The money 
for the payment of the dues of Alice Booth was received, and Lucy Freeman gave 
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a receipt therefor which read as follows: “Received of Lillian Phillips, July 15th, 
1929, $1.00 for Alice Booth endowment. [Signed] Lucy Freeman.” 

Mary Heard testified that the money received on the 15th of July was not 
sent off immediately because at that time the $1 paid for Alice Booth was all the 
money received and they were waiting until the other members paid before send- 
ing it in to the General Council. After the death of Alice Booth on the 28th of 
July and before the 5th of August the other members of the local council came 
in and paid their dues, and on the last-mentioned date Lulu Heard, who had in 
the meantime returned to Searcy, made report of and remitted the collections, 
amounting in all to $10.30, to the Supreme Council at Little Rock. The Supreme 
Council retained this money until it received notice later in August of the death of 
Alice Booth, and thereupon the $1 paid by her was tendered by the Supreme 
Council to Lulu Heard, who refused to receive it. 

[1] Counsel for the appellant calls attention to certain discrepancies and con- 
tradictions in the testimony of the witnesses for the appellee which he contends 
cast doubt upon the credibility of the witnesses if it does not indicate the falsity 
of all their testimony. But these were questions for the court, and the court, 
having accepted the testimony of these witnesses as true, we are bound by its de- 
cision. 

[2, 3] The only question presented for our determination is whether or not 
the evidence is sufficient to support the finding and judgment of the court below, 
sitting as a jury; counsel recognizing the rule that the finding of the court is en- 
titled to the same weight as the verdict of a jury and will not be disturbed where 
there is legally sufficient evidence to sustain it even though such finding might ap- 
pear to this court to be contrary to the preponderance of the evidence. Counsel 
contends that Lulu Heard was powerless to delegate her authority to collect dues 
and issue receipts and therefore the payment of dues to Lucy Freeman was un- 
authorized and not binding on the appellant. In the absence of Lulu Heard, the 
secretary, the payments of dues should have been made, it is claimed, to the as- 
sistant secretary “who is clothed with the duty of collecting dues and giving offi- 
cial receipts in the absence of the secretary by the express provisions of the by- 
laws.” Counsel introduced that part of the by-laws deemed pertinent to the is- 
sues involved in the case which was incorporated in the bill of exceptions and 
copied in his brief, but by an examination of the by-laws to which he referred 
(section 8, art. 22) it seems that he was in error as to the authority of the assist- 
ant secretary. The by-laws do not prescribe any specific person or officer to 
whom dues shall be paid, but there is a provision that “all members will see to it 
that their dues are paid to their Local Council in time for the Local Council to 
remit same to the General Office on or before and not later than the 20th of each 
and every month”; and there is the further provision that, if any member fails to 
pay the dues “to his Council” in time to get it to the general office on or before 
the 20th of each month, he shall be delinquent and suspended from all benefits of 
the order. 


Section 2 of article 2 provides for the organization of the local council, sec- 
tion 4 names the officers, and the remaining sections of that article prescribe the 
duties of each. The duties of the secretary and assistant secretary are as fol- 
lows: 

“Sec. 7. The secretary shall keep a correct account of all monevs collected 
by the council and keep a correct account between the council and the members, 
forward to the supreme office, one report for each month’s dues paid by mem- 


bers, make out and together with the commander sign all orders drawn on the 
treasurer. 


“Sec. 8. The assistant secretary shall assist the secretary in keeping a correct 
account of the council’s business and in the keeping of the correct minutes of 
every meeting held by the council; make record of all new members joining, and 
of everything transacted by the council, and perform such other duties as the 
law may require.” 

It will therefore be seen that the only authority for the secretary to collect 
the dues would arise from custom and the assistant secretary is delegated no au- 
thority by the by-laws except to assist the secretary in keeping the records. In 
the absence of the secretary, therefore, the assistant secretary would have no 
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more authority to collect the dues than any other member of the council. Fur- 
thermore, there is no testimony to show who the assistant secretary was and 
whether or not he was available for the payment of dues on the 15th day of July, 
1929. 

[4] Section 9 of the by-laws requires that the dues be paid in the lodge room 
or place appointed for meeting and that they be marked on the official card fur- 
nished by the order, and that this card is the “only official receipt authorized by 
the Grand Lodge and the lodge room the only authorized place for receiving and 
paying dues, the organization shall not be liable or responsible for any dues paid 
by any one to any officer or Council unless said dues are paid in the lodge room 
as herein described and marked on the official card. * * *” The evidence does 
not disclose whether or not the dues of the members as paid were noted on the 
official card except the testimony of one witness who, in referring to the payment 
of dues by the members, stated that “they didn’t have any cards or books.” 


We infer from the testimony that the business of the local council was con- 
ducted in rather an informal way, and that Lulu Heard was the principal func- 
tionary, although there were other officers who might be said to rank her in au- 
thority and who possessed higher sounding titles. Another one of the by-laws 
provided for the forwarding by local council to the Supreme Office $1.25 each 
month for every member, and that this payment should be forwarded so as to 
reach the Supreme Office by the 20th of the month, and that, should any council 
fail to comply with this provision within the time named, “the entire Council 
shall be delinquent and shall stand suspended from all the benefits of the order 
until said report is made by the Council, received and accepted by the General 
Office.” It was further provided that, where the dues were sent in after the due 
date, the Grand Lodge might either accept or reject the report, and, in case 
the report was rejected, should not be liable to the council or any of its members. 

The secretary of the Grand Lodge testified to the effect that in the report 
received of the payment of dues July lst twelve members were shown to have 
paid their dues, the sixth in order being Alice Booth. But, so far as the evidence 


of this witness, or any other, discloses the report was not rejected except as to 
the item of the $1 for Alice Booth, although received long after the time limit 


, named in the by-laws. The effect of this was to retain the premiums of the mem- 
bers who continued in life and to repudiate the payment by the one who had 


died. 


The evidence as accepted by the trial court makes it clear that there was a 
bona fide attempt made by the assured to pay her dues in July within the time 
prescribed; that such payment was offered at the only place under the by-laws 
where it could be lawfully accepted, and that it was not paid to the person ac- 
customed to collect the dues for the order was no fault of the assured. Whether 
or not Lucy Freeman and Mary Heard, the stepmother and daughter of the secre- 
tary, who lived in the same home with her, could have been lawfully authorized 
by Lulu Heard to accept the payment of dues in her absence is beside the mark, 
for there can be no doubt that it was carried to and paid at the proper place as 
designated in the by-laws, and she actually received the money on her return and 
transmitted it to the Supreme Lodge which accepted it without demur although 
the time limit had expired, until it learned of the death of Alice Booth. It then 
elected not to reject the dues of any of the delinquent members who were living 
but only that of the member who had died. Such being the state of the record, 
we are of the opinion that the trial court correctly held that the policy or cer- 
tificate involved a valid and binding obligation. 

In Crites v. Capital Fire Ins. Co., 91 Neb. 771, 137 N. W. 847, the premium 
on a policy was payable at the home office of the company, but the insurer sent 
the premium note to a bank in another state for collection. Being notified of 
this, the maker of the note, on the day of its maturity, went to the bank at the 
customary hour for opening to pay the same and waited for a time. No one ap- 
pearing, he went to his work. That night the property covered by the insurance 
was destroyed. In that state of case it was held that it was a question for the 
trial court to determine whether the insured used reasonable diligence in en- 
deavoring to pay the note and sustained a judgment in favor of the insured not- 
withstanding the premium note had not been paid. 
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In a New York case, O’Reilly v. Guardian Mutual Life Ins. Co., reported in 
1 Hun, at page 460, a policy of life insurance had been issued which prescribed 
no place for the payment of premiums. An agent for the company called at the 
home of the insured semi-annually and collected two of the half-yearly premiums 
but did not call on the 7th of January, 1872, the due date for the third half- 
yearly premium. The agent’s connection with the insurer had been discontinued 
in August of the preceding year, but the insured had no notice of this and died 
on the 15th of May, 1872. In that case it was held a question of fact for the jury 
as to whether or not under the facts above stated it was the duty of the insured 
to seek out some one to whom to pay the premium. The jury found for the 
plaintiff, the beneficiary under the policy, and the judgment of the trial court on 
appeal was affirmed. 

[5] It will be noted that the secretary in the instant case actually received the 
dues paid for Alice Booth. Therefore the payment was sufficient although first 
paid to one who might not have been authorized to receive it. Weisman v. Com- 
mercial Fire Ins.-Co., 3 Pennewill (Del.) 224, 50 A. 93; Mauck v. M. & M. Fire 
Ins. Co., 4 Pennewill (Del.) 325, 54 A. 952. 

It is our opinion that the principles announced in the cases above cited are 
applicable to the facts in the case at bar and support the view we have taken. 
Affirmed. 


SOVEREIGN CAMP, W. O. W. v. CONDRY et al. No. 4—2631. 
Supreme Court of Arkansas. July 11, 1932. 
Rehearing Denied Sept. 26, 1932. 
52 Southwestern Reporter (2d) 638. 
1. INSURANCE. : ; 

Application, constitution, by-laws, and certificate constituted insurance contract 
of fraternal benefit association. 

(For other cases, see Insurance, Dec. Dig. §§ 715, 718.) 

2. INSURANCE. Sie - 

Requirements in fraternal benefit association’s policy that member pay assess- 
ments within month and furnish certificate of good health when sending dues to 
reinstate suspended policy held valid requirements which no officer could waive. 

(For other cases, see Insurance, Dec. Dig. §§ 755[2], 763.) 

3. INSURANCE. 

Local camps of fraternal benefit association making collections and remittances 
are agents of governing body and subject to rules governing ordinary life insur- 
ance agencies. 

(For other cases, see Insurance, Dec. Dig. § 755[2].) 

4. INSURANCE. 

Fraternal benefit association’s local camp’s payment of sick member’s dues 
nearly two years and then failing to notify him of discontinuing payments 
estopped association to forfeit policy. 

Facts disclosed that the local camp promised to continue paying the 
sick member’s dues until he got able to work, that, if it discontinued the 
payments it would notify him, but that it failed to notify him of such 
discontinuance until, under the terms of the contract, the policy had 
lapsed. 

(For other cases, see Insurance, Dec. Dig. § 755[4].) 

5. INSURANCE. 

It was not incumbent upon fraternal benefit association member to continue 
tendering dues twice wrongfully refused. 

(For other cases, see Insurance, Dec. Dig. § 753[1].) 

Appeal from Circuit Court, Arkansas County, Northern District; W. J. 
Waggoner, Judge. 

Suit by Lillie Condry and others against the Sovereign Camp of the Woodmen 
of the World. From the judgment for plaintiffs, defendant appeals. 

Affirmed. 

H. M. Jacoway and Lee Miles, both of Little Rock, for appellant. 
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A. G. Meehan and John W. Moncrief, both of Stuttgart, for appellees. 

McHaney, J. 

Appellees are the beneficiaries in a policy of life insurance or beneficiary 
certificate issued by appellant on the life of George C. Condry, January 20, 1928, 
in the sum of $1,000. Appellant is a fraternal beneficiary association with a 
sovereign camp and local camps. Members are initiated into the local camps by a 
ritualistic form. On or about said date George C. Condry made application to 
and became a member of England Local Camp No. 37, and a beneficiary cer- 
tificate was issued to him by appellant. He paid his monthly dues and assess- 
ments to the Sovereign Camp for about three months, when he was stricken with 
influenza, which later developed into tuberculosis, and from which he died on 
July 15, 1931. After he was taken ill, the local lodge at England paid all his 
dues and assessments to appellant with its knowledge, consent, and approval up 
to and including October, 1930. Monthly assessments became due the first of each 
month, and, if not paid before the last of the month, the policy, under the con- 
stitution and by-laws, was suspended and could be reinstated only by payment of 
delinquent assessments and furnishing a certificate of the applicant’s then good 
health. The monthly assessment for November, 1930, was not paid either by the 
local camp or by said Condry, and, in making his report about December 1, 1930, 
to appellant, the clerk of the local camp returned Condry as delinquent, and his 
policy stood suspended. 

On February 20, 1929, the clerk of the local camp wrote Condry the following 
letter: “At a meeting of the camp Monday night, a collection was taken for your 
benefit and the sum of $5 was collected which I enclose. It was also motioned 


and carried that the camp pay your dues for you until you get able to work and 
take care of them yourself.” 


According to appellees’ testimony, the clerk promised to notify Condry in 
ample time, if the camp decided to discontinue payments for his account, to 
permit him to continue them and keep his insurance in force; also that the above 
letter was sent to appellant at its home office and its receipt was acknowledged. 

On December 11, 1930, the clerk of the camp wrote Condry that the charity 
fund was exhausted and that they would not be able to keep up his insurance 
longer. In this letter he said: “I would suggest that you do not let this lapse. 
It is $0.85c per month.” This letter was misdirected to Condry at Vallier, Ark., 
whereas his known address was Humphrey, and as a result he did not get it 
until the latter part of January. Thereupon his wife caused to be sent appellant 
at its home office money order for $1.70 covering two months’ dues. Appellant 
returned same on the ground that it required a certificate of good health from a 
physician. Later she sent another money order for 85 cents, but this was also 
refused. When Mr. Condry died July 15, appellees thereafter in apt time made 
proof of death, demanded payment, which was refused, and this suit followed, 
resulting in a verdict and judgment for appellees. 

[1-3] For a reversal of the judgment against it, appellant first insists that the 
court should have directed a verdict in its favor at its request. We do not agree 
with appellant .in this regard. Of course, the application, the constitution, the 
by-laws, and the certificate constitute the contract. And it is provided that failure 
of the member to comply with the laws of the society makes his beneficiary 
certificate void. He is required to pay his assessments at a certain time, that is, 
before the end of the month, and, as we understand it, appellant defended on 
this ground alone, that he failed to pay his dues for November, 1930, and failed 
to furnish a certificate of good health when he did send in his dues, so that the 
policy remained lapsed and so continued to his death. These are valid require- 
ments, and no officer is permitted to waive them. Even so, it does not prevent 
appellant from pursuing such a course of conduct as to mislead the insured to 
his detriment and thereby estop itself from insisting on a forfeiture. At least 
from January, 1929, and perhaps sooner, the local camp at England paid all of 
Condrv’s assessments to keep his policy in force up to November 30, 1930, under 
a written promise to continue to do so “until you get able to work and take care 
of them yourself,” and under the further verbal agreement that, if the camp 
should at any time discontinue such payments, he would be notified in time to 
continue them himself before the certificate or policy had lapsed or been forfeited. 
This latter promise or agreement is corroborated by the letter of the clerk of 

















20 ‘Yhe insurance Law Journal, Vol. 80 





[Jan., 1933 


December 11, 1930, to him, in which he said: “I would suggest that you do not 
let this lapse. lt is $0.85c per month.” Why would the clerk suggest that he not 
let it lapse, if it had already lapsed? Evidently the clerk was under the impression 
at that time that the November assessment had been paid and that he was 
notifying him in time to pay the December assessment in accordance with his 
promise to do so. Of course the local camp was under no binding obligation to 
perform a gratuitous service such as payment of the member’s dues for any 
definite time. It could have discontinued to do so at any time, but it could not do 
so without giving the insured reasonable notice so that he might prevent a for- 
feiture of his policy. For a period of nearly two years the local camp paid the 
dues from its charity or home camp funds with the knowledge of appellant and 
with full knowledge of the fact that the insured was afflicted with tuberculosis. 
Having adopted and consented to this manner of paying Condry’s assessments and 
for such a length of time, it would be unconscionable to permit it suddenly to 
change such conduct without reasonable notice to him in an effort to avoid 
liability. No notice of any kind was given him until after the policy had been 
declared forfeited or lapsed, and that upon the report of its own agent. In 
Sovereign Camp, W. O. W. v. Newsom, 142 Ark. 132, 158, 219 S. W. 759, 14 
A. L. R. 903, we held that the local camps or councils in associations such as 
appellant, and its officers to whom it committed the duty of making collections 
and remittances, are to be considered as the agents of the governing body, and 
that such agency is subject to the ordinary rules applicable to agencies of the 
same general character in the ordinary life insurance business. And, to the same 
effect, see Sovereign Camp, W. O. W. v. Pearson, 155 Ark. 328, 244 S. W. 344, 
347. In the latter case we said: “Thus was established a course of conduct on the 
part of the local clerk which was acquiesced in and approved by the sovereign 
camp, which was calculated to mislead Pearson and cause him to believe that 
the sovereign camp was not insisting on the certificate of good health; and to 
cause him to make his payments believing that he was in good standing with the 
society. This conduct was such as to estop the appellant from insisting, under the 
doctrine of the Newsom Case, supra, on the forfeiture of the policy because of 
the noncompliance with the by-laws as to reinstatement. See, also, Sov. Camp v. 
Richardson, 151 Ark. 231-236, 236 S. W. 278; Grand Lodge A. O. U. W. v. David- 
son, 127 Ark. 133-139, 191 S. W. 961, L. R. A. 1917C, 194. Cases from other juris- 
dictions are cited to the same effect and relied on in appellee’s brief, but it is 
unnecessary to cite these, as the case is controlled by the doctrine of estoppel 
announced in Sov. Camp, W. O. W. v. Newsom, supra.” 

[4, 5] So here appellant’s agent adopted a course of conduct which was 
acquiesced in and approved by it, which was not only calculated to deceive and 
mislead Condry, but which did actually do so, by causing him to believe that 
they would pay his dues, but, if not, would notify him in ample time to pay them 
himself and prevent a forfeiture. Such conduct was sufficient to estop appellant 
from insisting on a forfeiture for his failure to pay his November assessment. 
Nor was it incumbent on Condry to continue from month to month to make 
tender as the law does not require the doing of a vain or useless thing. Refusal 
of appellant to accept on two different offers to pay was sufficient: to show that 
further tenders would be useless. 

[6] Complaint is also made of action of the court in giving appellee’s instruc- 
tion No. 2 over its objections, and of the court’s refusal to give its requested 
instruction No. 2. Appellant does not set out in its abstract all the instruction: 
given and refused. We cannot know what they are without going to the record. 
It may be that its requested instruction No. 2 was covered by other instructions 
given, and we will so presume in their absence from the abstract. The in- 
struction objected to is a correct declaration of the law as applied to the facts 
in this case, and is in accordance with what we have heretofore stated. 

We find no error. Judgment affirmed. 
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ADAMS v. POLICY HOLDERS’ LIFE INS. ASS’N et al. Civ. 4627. 
District Court of Appeal, Third District, California. Sept. 29, 1932. 
14 Pacific Reporter (2d) 775. 
1. INSURANCE. 


Life insurance applicant’s answer that she knew of no disease in her system 
could not invalidate policy, unless applicant knew she had disease. 

(For other cases, see Insurance, Dec. Dig. § 291[3].) 
2. INSURANCE. 

Where applicant makes positive statement regarding material matters, whether 
misrepresentation was intentional, accidental, or honest, is immaterial. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 
3. INSURANCE. aa iW 

Where applicant’s answers are limited by expression clearly showing intention 
to qualify answers, effect will be given to such extent. 

(For other cases, see Insurance, Dec. Dig. § 253.) 
4. INSURANCE. 

Evidence supported trial court’s finding that applicant was in good health 
when applying for life insurance. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from Superior Court, Stanislaus County; L. W. Fulkerth, Judge. 

Action by Olin Harvey Adams against the Policy Holders’ Life Insurance 
Association and others, dismissed as to all defendants except named defendant. 
Judgment for plaintiff, and named defendant appeals. 

Affirmed. 

Hugh Martin Young, of Los Angeles, for appellant. 

Roy B. Maxey, of Modesto, for respondent. 

JAMISON, Justice pro tem., delivered the opinion of the court. 

On the 10th day of August, 1929, the defendant insurance association issued 
its policy of life insurance in the sum of $1,500 to Annie Perkins, in which policy 
the plaintiff was named as beneficiary to the amount of $750. Annie Perkins died 
on June 6, 1930, and thereupon the said association refusing to pay to plaintiff 
the amount specified in said policy, to wit, the said sum of $750, this action was 
commenced. 

The action was dismissed as to all of the defendants except the said asso- 
ciation and judgment was rendered in favor of plaintiff and against it, and from 
this judgment the association has appealed. 

Appellant argues as a ground for reversal that the said Annie Perkins in 
her application for membership in said asscoiation made certain false statements 
regarding her health and physical condition and that these statements were war- 
ranties and, being untrue, they rendered the policy void; the said alleged false 
statements being as follows: 

“Q. Have you knowledge that any physical or mental disease exists in your 
system? A. No. 

“QO. Are you now in good health? <A. Yes.” 

She further stated in said application as follows: “I am in good health and 
so far as I know have no disease or other condition which would prevent me 
from obtaining life insurance. I agree to the terms, conditions and provisions of 
the certificate of membership that this application become a part of such certificate 
and that any false statement, misrepresentation or concealment of any material 
fact shall make void my membership.” 


The policy also provides that it shall be void if the insured has made any 
false statement, misrepresentation, or concealment of any material fact in her 
application. : 

Dr. J. K. Ransom, a physician and syrgeon, who had practiced as such for 
many years, and who represented the association in the medical examination of 
applicants for membership, testified that he examined the said Annie Perkins for 
admission as a member of the association and found nothing wrong with her 
physical condition and passed her as a first-class subject for membership; that 
there were no indications from the examination he made that she had myocarditis 
nor any symptoms of that disease. 
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Three witnesses testified that they were intimate acquaintances and neighbors 
of Annie Perkins; that she was a dressmaker by occupation; that they had known 
her for from seven to ten years prior to her death and that during all of that time 
her health was good; that she had never complained of any illness prior to 
March, 1930. 

Respondent testified that he had boarded at her home from 1923 until March, 
1930; that during all of that time her health was good; that she never had any 
illness nor occasion to call in a physician. 

Dr. Fred R. De Lappe, a witness for appellant, testified that he first met 
Annie Perkins in April, 1930. She was, at that time, a patient in the county 
hospital; that an examination of said patient disclosed that she was suffering 
from chronic myocarditis and marked oedema of the legs and thighs; that from 
said examination he formed the opinion that the said patient had been ill from 
myocarditis for over a year, and he was also of the opinion that the said patient 
knew that she was suffering from this trouble during the year prior to his said 
examination. He further stated that this disease is apparent, that it generally 
a some other type of infection, and the patient usually knows when it 
egins. : 

[1-3] If we assume that the representation of the assured in her application 
for membership that to her knowledge she had no disease at the date of said 
application was a warranty, then before we can determine that the policy is void 
for that reason it must appear that she knew that she was suffering from disease. 
Where an applicant makes a positive statement as to a material matter, it is 
immaterial whether the misrepresentation was intentional or accidental, or honestly 
made. O’Connor v. Grand Lodge A. O. U. W., 146 Cal. 484, 489, 80 P. 688; 
Bacon on Benefit Societies, § 210. But where the answers of the applicant to the 
questions in the application are limited or qualified, by any particular or general 
expression, clearly showing an intention to so limit or qualify his statements, 
effect will be given to such extent. Bacon on Benefit Societies, § 205a; North- 
western Mutual L. Insurance Co. v. Gridley, 100 U. S. 614, 25 L. Ed. 746. 

It was held in this last-named case that where the question was whether 
certain reiatives of the applicant had been afflicted with any hereditary disease 
and he replied, “Not to my knowledge,” that the affirmation was narrowed down 
to what the applicant personally knew touching the subject. 

In the instant case the answer to the question, “Have you knowledge that 
any physical or mental disease exists in your system?” was, “No,” and she 
further qualified this statement by stating in her application that she was in 
good health as far as she knew. Is it a reasonable supposition that where Dr. 
Ransom, a physician and surgeon of wide experience, in making the examination 
of Annie Perkins for the said membership, and whose duty it was to ascertain 
whether or not she was suffering from any disease, could find even no suspicion 
of anything of the kind, that under these circumstances the said Annie Perkins 
would have knowledge of the existence of disease? 

If myocarditis was so apparent in the system of Annie Perkins at the date 
of said examination, as testified by Dr. De Lappe, that she must have been aware 
of it, then in that event it would seem that Dr. Ransom would not have failed 
to discover it at the time he made his examination of her. 

[4] We are also of the opinion that there being a conflict in the evidence as 
to whether or not Annie Perkins was in good health and free from disease at the 
time she made her said application for membership, and there being substantial 
evidence to support the finding of the trial court that she was in good health and 
ae — disease at that date, the judgment must be affirmed, and it is so 
ordered. 


We concur: R. L. Thompson, J.: Plummer, Acting P. J. 


HILL v. CAPITOL LIFE INS. CO. No. 12445. 
Supreme Court of Colorado. Feb. 29, 1932. 
Rehearing Granted April 4, 1932. Original Opinion Adhered to Oct. 3, 1932. 

14 Pacific Reporter (2d) 1006. 

1. INSURANCE. 


Note given for premium on life policy cperates as payment of premium. 
(For other cases, see Insurance, Dec. Dig. § 186[5].) 
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2. INSURANCE. 

Insured cannot, by surrendering life policy, cut off beneficiary’s rights with- 
out beneficiary’s consent, unless permitted to do so by policy terms. 

(For’ other cases, see Insurance, Dec. Dig. § 239.) 

3. INSURANCE. 

Insured’s reserved right to change beneficiary does not entitle him to sur- 
render and cancel policy without beneficiary’s consent. 

(For other cases, see Insurance, Dec. Dig. § 239.) 

4. INSURANCE. 

Life policy reserving in insured right to change beneficiary held not to author- 
ize cancellation of policy without beneficiary's consent on agreement between 
insurer and insured and_return of premium note to insured. 

Policy, besides reserving to insured right to change beneficiary, pro- 
vided that insured, subject to rights of any assignee, could release policy 

to company for any cash, loan, or other value which might be granted 

thereunder, or agree with company to any change in, or amendment to, 

policy without beneficiary’s consent. At time of claimed cancellation of 

policy, policy had no cash surrender value, and attempted cancellation did 

not constitute a “change in” or “amendment to” policy, since these words 

imply continuance of policy, modified.to conform to any new agreement, 

and what was yielded to insured in return for policy was not “other value 
which may be granted thereunder.” 

(For other cases, see Insurance, Dec. Dig. § 239.) 

Adams, C. J., and Alter, J., dissenting on rehearing. 

In Department. 

Error to District Court, City and County of Denver; Henry Bray, Judge. 

Action by Alice G. Hill against the Capitol Life Insurance Company. To 
review an adverse judgment, plaintiff brings error. 

Reversed and remanded. 

Charles R. Enos, Harold H. Healy, and Theodore A. Chisholm, all of Denver, 
for plaintiff in error. 

William E. Hutton and J. P. Nordlund, both of Denver, for defendant in 
error. 

HInvrarp, J. 

This is an action on a life policy issued by defendant to one James D. Hill. 
Plaintiff, surviving wife, was the beneficiary. Hill’s note was accepted in pay- 
ment of the first year’s premium. Within the year, as alleged in plaintiff’s third 
cause of action, but without her knowledge or consent, the insured received back 
his note and surrendered the policy to defendant who destroyed and assumed to 
cancel the same; to which cancellation and destruction the plaintiff did not 
consent. Defendant, tendering the same issue, alleged in its second defense to 
plaintiff's first cause of action that at the instance and request of the insured, and 
within the year for which the note had been given, on which nothing had been 
paid, it entered into an agreement with the insured whereby it would discharge 
the maker of the note and surrender it to him in exchange for the return of the 
polity and its cancellation, pursuant to which the note was returned to the in- 
sured and the policy to the defendant who thereupon canceled it. Other or 
different consideration for such surrender or cancellation was not pleaded, neither 
was it alleged that plaintiff consented thereto or had knowledge thereof. Defend- 
ant demurred to plaintiff's third cause of action and plaintiff to defendant’s 
second defense, each challenging sufficiency of statement. The trial court over- 
ruled: plaintiff's demurrer and sustained defendant’s. Plaintiff elected to stand on 
her demurrer, and judgment of dismissal was given against her. Plaintiff assigns 
error,*and maintains that without her consent the cancellation was not effective. 
In consonance with its demurrer, defendant argues contra. 

[1] We have held, as has our court of appeals, that a note operates as pay- 
ment of an insurance premium. N. Y. Life Ins. Co. v. Pike, 51 Colo. 238, 117 
P. 899: Mutual Life Ins. Co. v. Reid, 21 Colo. App. 143, 121 P. 132. It would 
seem to follow that the return of a note so given would not differ from repay- 
ment of cash paid by the insured. The purpose in either situation would be to 
work cancellation of a policy, which, in the event of the happening of the con- 
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tingency mentioned therein during the paid period, would otherwise constitute a 
valid obligation to pay the beneficiary the amount stated in the contract. The 
policy here involved provides that the insured could change beneficiaries at 
pleasure. No change was attempted, but defendant urges that, since the insured 
reserved such right, the beneficiary enjoyed no interest in the policy incompatible 
with the power of the insured to take back the premium he had paid and in con- 
sideration of such return absolve the defendant from liability on the policy. The 
policy specifically provided what other things, based on the reservation to make 
change of beneficiary, the insured could do. This provision reads: “If the right 
to change beneficiary has been reserved by the insured, the insured, subject to the 
rights of any assignee, may release this policy to the Company for any cash, 
loan or other value which may be granted thereunder, or agree with the Company 
see, Sain in or amendment to the policy without the consent of any bene- 
ciary. 

Does cancellation of the policy in consideration of the return of the premium 
to the insured, all that was attempted here, come within the privileges reserved 
to the insured? In the correctness of the ruling on the demurrers will be found 
the right answer to this question. At the time of the claimed cancellation, the 
policy had no cash surrender value, for that right, as stated in the policy, would 
not obtain until “after three full years’ premiums shall have been paid.” It is not 
claimed that the transaction was a loan, and what was done was not a “change 
in” or “amendment to” the policy, for these words imply the continuance of the 
policy, modified to conform to any new agreement. What was yielded to the 
insured in return for the policy was not “other value which may be granted 
thereunder,” for the policy contains no provision contemplating such procedure 
based on the simple return of the premium. 

[21 “In case of life insurance, where the beneficiary has a vested interest in 
the policy, insured can not, by surrendering the policy, cut off the rights of the 
beneficiary without his consent, unless permitted to do so by the terms of the 
— or unless the beneficiary consents thereto or joins therein.” 32 C. J. 

[3] “While there is authority to the contrary, the rule is that the reserved 
right of the insured to change beneficiary named in the policy does not entitle 
him to surrender and cancel it without the beneficiary’s consent.” 32 C. J. 1258, 
and cases cited. 

“A policy of insurance may be cancelled, or rescinded by mutual agreement 
so as to terminate the rights and obligations of the parties under the contract. 
However, while this is true both as to the company and as to the insured, the 
rights of a beneficiary cannot be divested by an agreement for cancellation to 
which he is not a party and of which he is without knowledge, even though the 
policy authorizes a change of beneficiary.” 37 C. J. 439. See Griffith v. N. Y. 
Life Ins. Co., 101 Cal. 627, 36 P. 113, 40 Am. St. Rep. 1015. 

In point generally is Indiana Life Ins. Co. v. McGinnis, 180 Ind. 9, 101 N. E. 
289, 294, 45 L. R. A. (N. S.) 192. There the insured, beneficiary’s son, took out a 
policy December 9, 1907, and November 30, 1908, without the knowledge or con- 
sent of his mother, received back the premium he had paid, with interest, and 
surrendered the policy. The insured reserved the right to change beneficiary, ‘but, 
as here, instead of exercising such right, or taking advantage of other privileges 
in the policy, not dissimilar to the ones found in the policy sued on in this 
action, he proceeded as indicated and gave up the policy. The company presented 
the issue by answer, to which a demurrer was interposed. The lower court sus- 
tained the demurrer, and on the company’s appeal such ruling was approved. The 
court said: “From the foregoing we conclude that the attempt to cancel the policy 
and terminate the liability of the appellant to this beneficiary was not in accord 
with the specific terms of the contract; that a change of beneficiary as provided 
therein contemplated the continuance of the contract and did not contemplate the 
complete annulment and determination thereof; that the beneficiary upon the 
issuance, delivery, and acceptance of the policy of insurance took such a defeasible 
vested interest therein as under this contract was not to be devested [sic] by the 
agreement between the insurer and the insured canceling the policy.” 

In Roberts v. Northwestern Nat. Life Ins. Co., 143 Ga. 780, 85 S. E. 1043, 
the court arrived at the same conclusion on facts approaching more nearly those 
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in the case at har. November 9, 1909, Roberts secured a policy from the com- 
pany, naming his wife as beneficiary, but reserving the right of change, and gave 
his note for the first year’s premium. July 29, 1910, he surrendered the policy for 
cancellation, and his unpaid note was returned. September 3, 1910, the insured 
— The facts were stipulated, and the court announced its conclusions as fol- 
ows: 

“It appears from the stipulation of the parties that the liability of the insur- 
ance company depends upon the right of the insured to surrender the policy and 
agree upon its cancellation, without the consent of the beneficiary named in the 
policy. The subject-matter of the action is an ordinary policy of life insurance. 
It is well established in this state, and in other jurisdictions, that: ‘In ordinary 
life insurance, where no power of divestiture or to change the beneficiary is 
reserved in the policy, the issuance of the policy confers a vested right upon 
the person so named as beneficiary, and the insured cannot transfer such interest 
to any other person without the consent of such beneficiary.’ Perry v. Tweedy, 
128 Ga. 402, 57 S. E. 782, 119 Am. St. Rep. 393, 11 Ann. Cas. 46; Arnold v. 
Empire, etc., Life Insurance Co., 3 Ga. App. 685, 60 S. E. 470; Central Bank of 
Washington v. Hume, 128 U. S. 195, 9 S. Ct. 41, 32 L. Ed. 370; Ferguson v. 
Pheenix Mutual Life Insurance Co., 84 Vt. 350, 79 A. 997, 35 L. R. A. (N. S.) 
844; Washington Life Insurance Co. v. Berwald, 97 Tex. 111, 76 S. W. 442, 1 
Ann. Cas. 682; 3 Cooley’s Briefs on Insurance, 2863. The principle upon which 
this doctrine rests is that the person procuring the insurance divests himself of 
all interest in the policy, and the policy vests exclusively in the beneficiary, so as 
to make an irrevocable settlement upon the beneficiary for the amount for which 
the policy is issued. Any right to change the beneficiary is one of contract, 
and it can be accomplished only in the manner pointed out in the policy. There 
was no attempt by the insurer and insured, in the instant case, to change or 
substitute a different beneficiary. The insured reserved that right in his. policy, 
but did not act upon it. The insured and insurer attempted to surrender and cancel 
the policy, contending that, as the insured reserved the right to change the 
beneficiary, he had the right to agree with the insurer upon the cancellation and 
surrender of the policy. The right to change the beneficiary in an ordinary life 
insurance policy does not include the power to surrender and cancel without the 
consent of the beneficiary. The right to change the beneficiary is quite different 
from the right to surrender the policy for the purpose of cancellation; as the 
former contemplates modification and continued existence of the policy, while the 
latter contemplates its complete destruction. Holder v. Prudential Insurance Co., 
77 S. C. 299, 57 S. E. 853. * * * We are therefore of the opinion that the 
interest of one named as beneficiary in an ordinary life insurance policy is a 
vested interest, and the contract of insurance cannot be terminated by the 
insured and insurer without the consent of the beneficiary, except in the manner 
provided by the policy. The policy did not provide for its surrender and can- 
cellation by agreement between the insured and insurér, and the plaintiff is 
entitled to recover thereon under the stipulated facts.” 

[4] Authorities cited by defendant’s counsel, based on varying degrees of 
similarity of facts, point to an opposite conclusion, but we are disposed to adopt 
and follow the reasoning of the cases to which we have made reference in this 
opinion. In our view, they announce a wholesome and reasonable rule. Indeed, 
while the precise question here has not heretofore been presented to this court, 
quite in point in essence is our holding in Johnson v. N. Y. Life Ins. Co., 56 Colo. 
178, 138 P. 414, 416, L. R. A. 1916A, 868, in which Indiana Nat. Life Ins. Co. v. 
McGinnis, supra, is cited. There the insured had reserved the right to make 
change of beneficiary. Nevertheless, we said the beneficiary had an “interest 
in the policy which, while subject to be defeated by a change of beneficiary, can 
be defeated only in the manner prescribed in the policy.” The policy here did not 
specifically or by reasonable intendment authorize the insured and defendant, 
without the consent of the beneficiary, for and during the period in which the 
policy would constitute a potential obligation to the beneficiary, to make cancella- 
tion thereof. The circumstances considered the attempt to that end was 
ineffectual. It follows that the court erred in sustaining defendant’s demurrer 
to plaintiff's third cause of action, and in overruling plaintiff's demurrer to 
defendant’s second defense. 
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The judgment is reversed and the cause remanded. Let the demurrers be 
_ disposed of conformably to this opinion, with leave to the parties to amend and 
plead as they are advised. 
Adams, C. J., and Campbell and Alter, JJ., concur. 
On Rehearing. 
Hilliard, J. 


On rehearing, determined en banc, the court adheres to the original depart- 
mental opinion. 


Adams, C. J., and Alter, J., dissent. 

















































NEW YORK LIFE INS. CO. v. OLIVER. No. 22021. 
Court of Appeals of Georgia, Division 2. Sept. 23, 1932. 
165 Southeastern Reporter 840. 
1. INSURANCE. 


Insured, wholly disabled from pursuing usual duties of employment on which 
he depends for living though still able to perform some parts of work, is “totally 
disabled.” 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2. INSURANCE. 


Petition in action on policy for total disability benefits held sufficient as against 
demurrer. 


(For other cases, see Insurance, Dec. Dig. § 629[1].) 
Error from City Court of Sylvania; T. J. Evans, Judge. 


Action by J. T. Oliver against the New York Life Insurance Company. Judg- 
ment for plaintiff, and defendant brings error. 


Affirmed. 
A. S. Bradley and A. S. Bradley, Jr., both of Swainsboro, for plaintiff in 
error. 


John C. Hollingsworth, of Sylvania, for defendant in error. 

STEPHENS, J. 

[1] 1. Where an insurance policy which insures against total disability provides 
that “disability shall be deemed to be total whenever the insured is wholly disabled 
by bodily injury or disease so that he is prevented thereby from engaging in any 
occupation whatsoever for remuneration or profit,’ the insured suffers a total 
disability in the sense of the policy when in the language of the Supreme Court in 
Cato v. AEtna Life Ins. Co., 164 Ga. 392 (2 & 3), 138 S. E. 787, construing a 
provision of a policy which provides that the total disability insured against is 
such disability as “presumably will during life-time prevent (the insured) from 
pursuing any occupation for wages or profit,” the insured is “wholly disabled from 
pursuing the usual and customry duties of his employment on which he depends 
for a living,” and “is incapacitated from performing any substantial part of his 
ordinary duties, * * * although he is still able to perform some parts of his 
work,” and is unable “to do substantially all of the material acts necessary to the 
transaction of the insured’s occupation, in substantially his customary and usual 
manner.” Cato v. AXtna Life Ins. Co., 164 Ga. 392 (2 & 3), 138 S. E. 787, 788; 
Marchant v. New York Life Ins. Co., 42 Ga. App. 11, 155 S. E. 221, distinguishing 
Whitton v. American National Ins. Co., 17 Ga. App. 525, 87 S. E. 827, and Parten 
v. Jefferson Standard Life Ins. Co., 30 Ga. App. 245, 117 S. E. 772. If the defini- 
tion of total disability contained in Cato v. Aétna Life Ins. Co., supra, approved 
in Marchant v. New York Life Ins. Co., supra, is obiter, it is, nevertheless, in 
our opinion, correct. 

[2] 2. Where the petition of the insured to recover upon the policy alleges 
that the plaintiff “had his right hand badly cut and mangled in a cotton gin, so 
that plaintiff has entirely lost the use of it, the only members left on his hand 
being the thumb and index finger, and the nerves and muscles were so cut in 
these that he cannot bend them or control them,” and that because of the described 
injuries he “has been incapacitated from performing any substantial part of his 
duties as a farm laborer, that being his occupation at the time of said injury, and 
is the only occupation plaintiff is prepared to follow for a living, and the only 
occupation he has ever followed, the usual and customary duties of which he is 
now wholly disabled from pursuing in substantially his customary and usual 
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manner, which disability is presumably permanent,” the petition is not subject to 
demurrer upon the ground that the allegations of fact set out in the petition as 
respects the petitioner’s injuries and the extent of his disability resulting there- 
from do not constitute the disability provided for in the policy. The petition set 
out a cause of action, and the court did not err in overruling the demurrer. 

3. Applying the ruling in paragraph 1 of this syllabus, the court did not err 
in the definition given in the charge as to what constituted total disability in the 
contemplation of the contract of insurance, and the charge is not subject to the 
objection that it gave to the jury an interpretation of the contract of insurance 
which was not correct and constituted an impairment of the contract. 


4. The evidence authorized the verdict found for the plaintiff and no error 
appears. 


Judgment affirmed. 
Jenkins, P. J., and Sutton, J., concur. 


SMITH v. NATIONAL LIFE & ACCIDENT INS. CO. No. 21783. 
Court of Appeals of Georgia, Division No. 2. Sept. 24, 1932. 
Adhered to After Rehearing Oct. 1, 1932. 
; 165 Southeastern Reporter 913. 

INSURANCE. 

Whether insured, when life policy was issued, had, or falsely represented he 
did not have, cancer, precluding beneficiary’s recovery held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

Error from Superior Court, Fulton County; John D. Humphries, Judge. 

Suit in the municipal court by S. E. Smith against the National Life & Acci- 
dent Insurance Company. Judgment for defendant, plaintiff was granted a new 


trial, the superior court sustained defendant’s certiorari, and plaintiff brings er- 
ror. 


Reversed. 

Branch & Howard and E. L. Tiller, all of Atlanta, for plaintiff in error. 

Hendrix & Buchanan, of Atlanta, for defendant in error. 

Syllabus Opinion by the Court. 

STEPHENS, J. 

1. On the trial of a suit to recover on a policy of life insurance, brought by 
the beneficiary, where the defense interposed was that the policy was void be- 
cause it provided that there was no obligation thereunder if, at the time of its 
issuance, the insured was not in sound health, and at that time the insured was 
suffering from cancer of a malignant type and was not in sound health, and in 
his application he had made a false representation as to a fact material to the 
risk, that he did not have cancer, where there was evidence that at the time of 
the issuance of the policy he had all the appearances of a man in perfect health, 
was able to plow and do farm work, and made no complaint as to his health, and 
although there was evidence that he had been operated on for appendicitis about 
three months prior to the issuance of the policy, and, according to the testimony 
of one of the doctors present at the operation, he was then suffering from a can- 
cer in the stomach, and that at the time of his death, which was about three 
months after the issuance of the policy, the doctor who had attended him in his 
last illness gave it as his opinion that the insured had been suffering from cancer 
of the liver and stomach and that his death was caused by cancer, yet where it 
appeared from the evidence that the doctors present at the operation were at the 
time of the operation doubtful as to what the insured’s condition was, that none 
of the doctors was a cancer specialist, that the doctor who attended him in his 
last illness was not positive that cancer was the cause of his death, but believed 
it was,,and thought it was the same cancer he had when he was operated on for 
appendicitis, that while the doctor stated at the time of the insured’s death that 
he died from cancer of the liver, no autopsy was had, the evidence did not de- 
mand the inference that at the time of the issuance of the policy the insured was 
suffering from cancer and was not in sound health, or that his representation in 
the application that he did not have cancer was false. It was therefore error to 
direct a verdict for the defendant. National Life & Acc. Ins. Co. v. Smith, 34 
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Ga. App. 242, 129 S. E. 113; National Life & Acc. Ins. Co. v. Martin, 35 Ga. App. 
1), 132-8).E. 120. 


2. The judge of the superior court erred in sustaining the certiorari by which 
the defendant sought to review the judgment of the municipal court granting the 
plaintiff a new trial. 

Judgment reversed. 

Jenkins, P. J., and Sutton, J., concur. 








JOHN HANCOCK MUT. LIFE INS. CO. v. LUDWICK. No. 21812. 
Court of Appeals fo Georgia, Division No. 2. July 29, 1932. 
Rehearing Denied Sept. 26, 1932. 

165 Southeastern Reporter 918. 


3. INSURANCE. , 
Insurance contract is not completed until minds of parties meet on essential 
elements and is not binding until reduced to writing (Civ. Code 1910, §§ 2404, 
2470, 2499). 
(For other cases, see Insurance, Dec. Dig. §§ 130[1], 131[1].) 
4. INSURANCE. ; 
Acceptance of premiums pending negotiations for issuance of life policy do 
not bind company (Civ. Code 1910, §§ 2404, 2470, 2499). 
(For other cases, see Insurance, Dec. Dig. § 136[1].) 
5. INSURANCE. 


Agreement between insurance company and employer for issuance of group 
insurance for not less than ten employees held not to insure deceased where no 
policy was delivered, actually or constructively, to deceased, or even written or 
issued, as contemplated by agreement (Civ. Code 1910, §§ 2404, 2470, 2499). 


The facts, as disclosed by petition of deceased’s wife, were that agree- 
ment between employer and insurance company expressly required issu- 
ance of separate policies to each employee insured after submission of 
separate applications by such individual employees containing information 
required by company; hence agreement between employer and company 
did not on its face purport to be a contract of insurance, but merely a 
contract in furtherance of insurance. 

(For other cases, see Insurance, Dec. Dig. § 136[1].) 


Error from Superior Court, Chatham County; Peter W. Meldrim, Judge. 

Action by M. Ludwick against the John Hancock Mutual Life Insurance 
Company. Judgment for plaintiff, and defendant brings error. 

Reversed. 

Oliver & Oliver, of Savannah, for plaintiff in error. 

Cobb & Bright, of Savannah, for defendant in error. 

Jenkins, P. J. 


In a suit on an alleged contract of life insurance, the petition avers that the 
employer of the deceased applied to the local agent of the insurance company for 
group insurance on not less than ten of its employees; that the deceased was 
named among the ten, and the premium for the group insurance was paid and 
accepted by the company; that the arrangement or agreement between the em- 
ployer and the “insurance company” was an entire agreement, covering all ten of 
the employees; but it is not alleged that any agreement on the part of the “com- 
pany” or its local agent to insure the members of the group was in writing, and 
it appears from the petition that it was the understanding between the employer 
and the company that each of the individuals was to submit a separate application 
containing certain information required by the company, and that the company 
was to issue separate policies to each of the individuals, all these policies being 
in fact issued except the one covering the life of the deceased. It is further 
alleged that some time prior to the death of the deceased he filed his application 
for insurance with the company, but it does not appear from the averments of 
the petition that a written policy of insurance was delivered, either actually or 
constructively, or even that a policy was issued or written by the defendant com- 
pany. The defendant demurred to the petition, pointing out that it did not show 
that the alleged agreement on the part of the company to issue the policies of 
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insurance, including one on the life of the deceased, was in writing. Attached to 
the demurrer was a copy of the application by the employer, and a copy of the 
application by the deceased; the latter application being dated December 6, 1930, 
and the petition showing that he died on December 7, 1930. The exhibit to the 
demurrer seeks to set forth that said application had not been received by the 
home office of the company prior to the death of the deceased. The court over- 
ruled the demurrer, and the defendant excepts. Held: 

[1, 2] 1. The petition must stand or fall upon its own averments. Consequently, 
the exhibits attached to the demurrer, rendering it a speaking demurrer, cannot 
be taken to controvert any allegation contained in the petition itself. 

[3] 2. Contracts of insurance, to be binding, must be “evidenced by a policy 
of insurance in writing or print, or both, and the liability of said company, in 
case of loss sustained by any policyholder, shall be governed by the terms, stipula- 
tions, and conditions appearing upon the face of the policy.” Civil Code 1910, 
§ 2404. See, also, Civil Code 1910, §§ 2470, 2499; New York Life Insurance Co. 
v. Babcock, 104 Ga. 67 (1, 2), 30 S. E. 273, 42 L. R. A. 88, 69 Am. St. Rep. 134. 
While by the express provisions of the statute (Civil Code, § 2470), delivery of 
a policy of insurance is not necessary if, in other respects, the contract is con- 
summated, the contract of insurance is not completed until the minds of the 
parties meet upon the essential elements, and the contract is not binding until it 
is reduced to writing. Todd v. German-American Ins. Co., 2 Ga. App. 789, 59 
S. E. 94; Home Insurance Co. v. Huguley, 42 Ga. App. 598, 157, S. E. 391. 

[4] 3. The acceptance of premiums pending negotiations for the issuance of a 
policy of life insurance will not bind the company. McGlothin v. United States 
National Life & Casualty Co., 36 Ga. App. 325 (3), 136 S. E. 535. 

[5] 4. In the instant case it appears from the averments of the petition that 
no policy of insurance was delivered, either. actually or constructively, or even 
written or issued by the defendant company upon the life of the plaintiff’s de- 
ceased husband. Since, according to the petition itself, the alleged agreement 
between the employer and the company expressly required the issuance of separ- 
ate policies upon each employee insured, the agreement, on its face, did not pur- 
port to be a contract of insurance, but merely a contract in furtherance of insur- 
ance. Accordingly, the petition failed to set forth a cause of action, and the 
general demurrer thereto should have been sustained. 

Judgment reversed. 

Stephens and Sutton, JJ., concur. 


NEW YORK LIFE INS. CO. v. SUMNER. No. 21859. 
Court of Appeals of Georgia, Division No. 2. Sept. 26, 1932. 


165 Southeastern Reporter 920. 
2. INSURANCE. 
Insured’s intention that money paid insurer be applied on advance premium 
did not effect such application thereof where not communicated to insurer (Civ. 
Code 1910, § 4316). 
(For other cases, see Insurance, Dec. Dig. § 186[1].) 


Error from City Court of Wrightsville; W. C. Brinson, Judge. 

Suit by L. R. Sumner against the New York Life Insurance Company. 
Judgment for plaintiff, and defendant brings error. 

Reversed. 

Bryan, Middlebrooks & Carter, of Atlanta, and Hatcher & Hatcher, of 
Wrightsville, for plaintiff in error. 

E. L. Stephens, of Dublin, for defendant in error. 

Syllabus Opinion by the Court. 

STEPHENS, J. 

[1-4] Before a person who pays money to another, with the intention that it 
be applied to a particular purpose, can insist upon its application to that purpose, 
unless the law would so apply it, he must have communicated his intention to the 
person to whom the money is paid. Thus if a person carrying a policy of life 
insurance on which he has paid quarterly premiums makes a payment to the 
company of an amount equal to a quarterly premium, with the intention that the 
money be applied as a payment of the premium in advance for the ensuing 
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quarter, the money is not thereby applied for the purpose intended by him, where 
his intention is not communicated to the company, and the law could not so apply 
it. Civil Code 1910, § 4316. In a suit on such a policy, brought by the beneficiary 
after the death of the insured, where the defense was that the policy had lapsed 
for nonpayment of the last premium due, testimony of the plaintiff that the last 
payment of money by the insured to the company, which was made on a particular 
date, was made by him as payment of a premium in advance for the ensuing 
quarter, is a mere conclusion of the witness as to the application of the money, 
and is insufficient to show its application to the payment of this premium, where 
it does not appear that the intention of the insured as to the application of the 
money for this purpose was communicated to the company, and where it does 
not appear that this was the only purpose to which this payment could have been 
applied by the company. Although the plaintiff may have testified that the other 
premiums paid on the policy “were always paid right at the time,” which, it may 
be assumed, meant that they were paid when due and were not past-due pay- 
ments made for the purpose of reviving the policy after it had lapsed for non- 
payment of the premium, as was contended by the company, yet where the plain- 
tiff testified in respect to these payments that if the insured “did let thirty days 
elapse on” them, the witness did not know anything about it, and ‘did not know 
when the insured paid the premium due for the quarter immediately preceding the 
quarter in which he died, and that if the policy had lapsed for nonpayment of 
one of the other premiums, she and the insured “didn’t get a notice,” her testi- 
mony, taken most strongly against her, as must be done, as she is a party to the 
case, must be construed as insufficient to authorize an inference that all former 
premiums had been promptly paid on the policy, and that when the last premium 
was paid nothing was due from the insured on the payment of back premiums, 
and that of necessity this payment must have been applied as a payment of the 
premium for the ensuing quarter during which the insured died, although the 
intention so to apply it was not made known to the company. Since the testimony 
of the plaintiff that the last payment made by the insured to the defendant com- 
pany was a payment of a premium in advance for the quarter within which the 
insured died was a mere conclusion of the witness as to the application of this 
payment, and her testimony has no probative value to establish this fact, the 
testimony was inadmissible; and since this testimony was calculated to influence 
the jury in finding that the insured had paid the premium necessary to keep the 
policv in force. and since there was other evidence adduced which tended to 
establish as a fact that this money was paid by the insured as a payment of the 
premium due for the preceding quarter and for the purpose of reviving the 
policy which had become lapsed because of the nonpayment of that premium, 
and that this intention was communicated to the defendant in the insured’s ap- 
plication for reinstatement which accompanied the payment, the admission of the 
testimony referred to, over the objection that it was a conclusion of the witness, 
was harmful and prejudicial to the defendant, and was error requiring the grant 
of a new trial to the defendant. Tiller v. State, 96 Ga. 430 (2), 23 S. E. 825; 
Gress Lumber Co. v. Coody, 99 Ga. 775 (2), 27 S. E. 169; Hager v. National 
German-American Bank, 105 Ga. 116 (3), 31 S. E. 141; Robinson v. State, 130 
Ga. 361, 60 S. E. 1005: McCray v. State, 134 Ga. 416 (6), 68 S. E. 62, 20 Ann. 
Cas. 101: Marshall v. Pierce, 136 Ga. 543 (3), 71 S. E. 893; Brewer v. New 
England Mortgage Security Co., 144 Ga. 548 (4), 87 S. E. 657. 
Judgment reversed. 


Jenkins, P. J., and Sutton, J., concur. 





FEDERAL LIFE INS. CO. v. SUMMERGILL. No. 22014. 
Court of Appeals of Georgia, Division No. ¢ Oct, AGE. 
166 Southeastern Reporter 54. 

1. INSURANCE. 

Term “medical or surgical attention,” in questions propounded insurance ap- 
plicant, means medical or surgical attention for serious illness or disease, not con- 
sultation for trivial ailment passing away without affecting applicant’s health. 
(For other cases, see Insurance, Dec. Dig. § 292.) 
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2. INSURANCE. 1 
Evidence sustained finding that there was no fraud or concealment in obtain- 
ing sick benefit policy, as respects medical or surgical attention. 
(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Error from Superior Court, Fulton County; G. H. Howard, Judge. 
Action by Malvyn Summergill against the Federal Life Insurance Company. 


Judgment for plaintiff, and defendant brings error. 
Affirmed. 


Dillon, Calhoun & Dillon and Ralph R. Quillian, all of Atlanta, for plaintiff 
in error. 

Smith, Hammond, Smith & Bloodworth, W. L. Bryan, and A. A. Baumstark, 
all of Atlanta, for defendant in error. 

STEPHENS, J. 

{1, 2] 1. The term “medical or surgical attention,” in questions propounded 
to the applicant for a sick benefit insurance policy as to whether he had received 
“medical or surgical attention within the past five years,” means medical or sur- 
gical attention for some illness or disease of substantial importance or of a ser- 
ious nature and not consultation, treatment, or attendance concerning some trivial 
or temporary indisposition or feeling which has passed away without affecting the 
general health. Crosby v. Security Mut. Life Ins. Co., 86 App. Div. 89, 83 N. Y. 
S. 140 (2); Couch on Insurance, § 889. On the trial of a suit to recover upon a 
sick-benefit policy, where the defense was that by virtue of a provision in the 
policy that “fraud or concealment in obtaining” the policy should render the pol- 
icy void, certain representations made by the insured in the application for insur- 
ance, which was attached to and became a part of the policy, and which the appli- 
cant covenanted to be true, were false, and that therefore, the policy was void, 
where the insured in the application, stated that the medical or surgical attention 
which had been received by him during the past five years was an operation for 
appendicitis in which he was attended about three weeks by a named physician; that 
he had fully recovered; that he had never had any serious illness or disease; that 
there had never been any consumption or insanity in his family; and that he was 
in sound condition mentally and physically; that these statements were false in 
that the insured had been treated by a physician other than the one named, had had 
pleurisy and tuberculosis which were serious diseases, and where there was evi- 
dence that the insured had on several occasions consulted a physician other than 
the one named in the application; that he consulted the physician for a cold and 
“flu,” and it developed that he had a mild form of pleurisy and the physician 
“strapped” his side; that the insured was not confined to his bed; that the phy- 
sician did not give him any prescription or medicine or advise him to go to bed; 
that he worked the entire time; that his side afterwards cleared up; that on an- 
other occasion the physician called to see him and found him sleeping, and the 
insured was afterwards told that he was delirious; that he’ gave the patient some 
cough medicine; that on another occasion he visited the physician for pains in his 
side and chest, and he coughed; that the physician did not tell him that he might 
have tuberculosis, but later told him that he had scars on the lung and that that 
was not anything to worry about, because 90 per cent. of people are so affected; 
that the physician did not tell the insured about cavities in his lungs or about gen- 
eral inflammation of the lungs; that the physician advised him to have an X-ray 
taken and another physician made an X-ray; that these visits to the physician 
were casual visits, and the physician did not recommend any medicine or give him 
any medical treatment, onl at no time did he lose any time from his work; and 
while this physician whom the insured consulted testified that he found that the 
insured had pleurisy, which was an inflammation of the covering of the lung, and 
had a temperature of 100 degrees and gave him medicine and told him to stay in 
bed; and that his general appearance “would indicate that he might have had tu- 
berculosis’; and that after the X-ray was made and the physician had again ex- 
amined the insured thoroughly and diagnosed the insured’s “case to be pulmonary 
tuberculosis, and so informed the insured,” the doctor’s testimony as respects in- 
forming the insured that he had tuberculosis and as to prescribing for the insured 
and giving him medicine was in conflict with other testimony in the case; and 
that these matters were material, and where there was also evidence that, since 
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the examination by the physician referred to, another physician examined the 
plaintiff for life insurance, and at that time made a special examination of chest, 
heart, and lungs for tuberculosis and found no evidence of tuberculosis, and found 
him in good physical condition, and that he was absolutely all right at that time, 
and recommended him for life insurance, the inference is not demanded as a 
matter of law, from the testimony of the physician, that the plaintiff had pleurisy 
or tuberculosis, or that he treated the plaintiff for an illness or disease of sub- 
stantial importance or of serious nature, but the evidence authorizes the inference 
that the insured was treated by the doctor for a trivial or temporary indisposition 
which had passed away without affecting his general health, and that therefore 
the insured had not had a serious illness or disease and was at the time in sound 
condition mentally and physically. The evidence authorizes the inference that 
the insured made no misrepresentation of a material fact. 

[3] 2. An exception to a charge of the court, that “the defendant contends 
that certain answers by the plaintiff were not true and were known to be untrue 
when made,” was error, in that it was not a contention of the defendant that the 
insured knew that the answers in the application were untrue, shows no error, 
and presents nothing for consideration, where it does not appear either in the as- 
signment of error or in the record that the court did not elsewhere in the charge 
submit to the jury the issue as to whether or not the statements made in the ap- 
plication were true without reference to whether or not the plaintiff in making the 
application had any knowledge respecting the falsity of the answers. 

3. There being no insistence by the defendant, who is the plaintiff in error, 
that the verdict for the plaintiff was unauthorized, except upon the ground that 
the plaintiff’s representations were untrue, and there appearing no error as in- 
sisted upon in the special grounds of the motion for a new trial, the verdict and 
judgment for the plaintiff were auihorized, and the court did not err in over- 
ruling the certiorari. 

Judgment affirmed. 

lenkins, P. J., and Sutton, J., concur. 


CZECZ v. NEW ERA ASS’N. No. 21442. 
Supreme Court of Illinois. Oct. 22, 1932. 
182 Northeastern Reporter 742. 
1. INSURANCE. 

Plea, in action on fraternal benefit certificate, that insured was killed through 
conspiracy between plaintiff beneficiary and S., “wherein [insured] would become 
intoxicated through efforts of [beneficiary] and S. would * * * fight with said 
[insured] and thereby be killed,” held demurrable. 

(For other cases, see Insurance, Dec. Dig. § 815[2].) 

2. INSURANCE. 

Fraternal benefit association’s notice to beneficiary of beneficiary’s opportunity 
to appear personally or by attorney before cabinet to establish claim on benefit 
certificate, as prerequisite to appeal to courts, held not to violate by-law requiring 


such notice, on ground that notice required personal attendance of beneficiary or 
her attorney. 

(For other cases, see Insurance, Dec. Dig. § 805[1].) 

Appeal from Appellate Court, Second District, on Appeal from Circuit Court, 
Kane County; William J. Fulton, Judge. 

Action in assumpsit by Czilli Czecz against the New Era Association. Judg- 
ment for plaintiff in circuit court was reversed by the Appellate Court, and plain- 
tiff appeals on certificate of importance. 

Affirmed. 

George R. Warner and David J. Peffers, both of Aurora, for appellant 

Musgrave, Oppenheim, Price & Ewins, of Chicago, for appellee. 

Dunvy, J. 

This is an action of assumpsit in the circuit court of Kane county against 
the New Era Association, a fraternal benefit association organized under the 
laws of Michigan, upon a benefit certificate for $2,000 issued upon the life of 
Joseph Czecz, the husband of the plaintiff Czilli Czecz, who was named as bene- 
ficiary. The certificate was issued on April 20, 1926, and the insured died on 
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June 24, 1927. Due proof of his death was made, and on December 19, 1927, the 
following letter was written, dated at the office of the association and addressed 
to her at her address in Aurora, IIl., and was received by her: 

“The cabinet of the New Era Life Association in a regular session held in 
the president’s office December 14, 1927, passed the following resolution: 

“*Resolved, that the claim presented by Czilli Czecz on account of the death 
of Joseph Czecz is not on its face a valid claim, and that the general secretary 
is instructed, on behalf of the cabinet, to notify said claimant of her right to 
appear before the cabinet, either in person or by attorney, within sixty days after 
mailing of notice, to present such evidence as she may have to establish the 
validity of the claim.’ 

“Very truly yours, 
New Era Life Association.” 
On June 23, 1928, the appellant began this suit. 


The declaration consisted of two counts. The defendant pleaded the general 
issue to the declaration and filed two special pleas, one to each count. The plain- 
tiff demurred specially to the special pleas, the demurrers were sustained, and the 
defendant elected to abide by its pleas. The cause was tried by the court without 
a jury; the defendant introduced no evidence; the court found for the plaintiff 
and rendered judgment for $2,000. The defendant appealed to the Appellate 
Court, which held that the trial court had erred in sustaining the demurrer to the 
second special plea, reversed the judgment, and remanded the cause. On motion of 
the plaintiff the judgment was amended by striking out the remanding order, and 
an appeal and certificate of importance were allowed. 


[1] The first count alleged the issue to the plaintiff of the benefit certificate 
for $2,000, naming her as beneficiary, the compliance by the insured with all the 
conditions of the certificate, the constitution, and laws of the association, the death 
of the insured while in good standing, and notice to the defendant of his death. 
The certificate states that it is accepted on the additional warranties, conditions. 
and agreements printed on the back of the certificate, which are a part of the 
same, and a condition printed on the back of the certificate provides that if the 
death of the member shall be caused by the beneficiary or beneficiaries, except in 
accidents, then the contract was to be null and void. The special plea to the first 
count alleged that in the written application for the insurance the insured agreed 
that the application and the by-laws of the defendant then in force or thereafter 
legally adopted should form the basis of his membership in the defendant; that 
the insured came to his death through a conspiracy between the plaintiff and 
Peter Seres, “wherein said Joseph Czecz would become intoxicated through the 
efforts of said Czilli Czecz, and then the said Peter Seres would then get in a 
quarrel and fight with the said Joseph Czecz and thereby be killed.” The appellee 
admits that the trial court properly sustained the demurrer to this plea and that 
the Appellate Court properly sustained the action of the trial court in this respect. 
This is obviously so. 

The second count of the declaration made the following allegations additional 
to those of the first: That the defendant accepted and acted upon the notice of 
death so given it and acknowledged the sufficiency of the notice but denied 
liability because the claim so presented was not on its face a valid claim, and 
notified the plaintiff of the action of its cabinet on the claim by the letter of 
December 19, 1927, which has already been recited. The special plea to this count 
alleged that at the time of the death of the insured there was in full force and 
effect a by-law of the defendant which provided that the cabinet of the defendant 
should pass upon all death claims, and if in its judgment any such claim presented 
was not on its face a valid claim, the cabinet should so notify the claimant and 
give her or her attorney an opportunity to appear before the cabinet within sixty 
days after the mailing of such notice and present such evidence as they might 
have to establish the validity of such claim, and the final decision of the cabinet 
on any claim should be conclusive unless an appeal be taken as therein provided; 
that in case of a rejection of any claim by the cabinet the claimant should have 
an option, within thirty days after the mailing of the notice of such action, of 
appealing to the senate or to a board of arbitration consisting of five members, 
two to be appointed by the cabinet, two by the claimant, and a fifth (the chair- 
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man) to be appointed by these four; that if the claimant should elect to apply 
to either the senate or board of arbitration, he should file with the general 
secretary, within thirty days, notice in writing of such appeal, stating whether 
such appeal is to the senate or board of arbitration, and in the absence of such 
written notice the right of appeal should be considered waived and the action of 
the cabinet should be considered final and exclusive; that in case of an appeal to 
such a board of arbitration the decision of the majority either rejecting the claim 
or allowing it in whole or in part should be final and conclusive; that should a 
majority of such board fail to reach an agreement, the claimant might, within 
thirty days thereafter, at his option, appeal to the senate by filing with the general 
secretary, in writing, a claim of such appeal; that no suit at law or in equity 
should be commenced or maintained by any member or beneficiary against the 
defendant unless and until such member or beneficiary had first followed the 
procedure and exhausted all remedies provided for by the laws of the defendant. 
The plea further avers that the plaintiff presented her claim, and it was duly 
submitted, according to the by-laws of the defendant, to its cabinet, which in its 
judgment found it on its face to be not a valid claim, and the plaintiff was so 
notified by the cabinet and also notified of her right to appear before the cabinet 
within sixty days after the mailing of such notice and present such evidence as 
she might have to establish the validity of her claim; that the plaintiff neglected 
to appear before the cabinet within sixty days and present evidence establishing 
the validity of her claim and the cabinet rejected the claim; that the plaintiff 
take no appeal from the decision of the cabinet, and its decision still stands a 
final adjudication according to the contract of the parties. 

[2] This by-law was made the basis of the defense in a plea to an action 
upon a beneficiary certificate issued by the defendant here, in Benza v. New Era 
Ass’n, 323 Ill. 297, 154 N. E. 129. A demurrer to the plea was sustained, and the 
cause was tried, as was the case here, upon the issues made on other pleas, 
resulting in a verdict and judgment in favor of the plaintiff. The defendant 
appealed, assigning for error the sustaining of the demurrer to its plea. It was 
argued that the provision of the by-law that a beneficiary who is not satisfied 
with the action of the cabinet may appear before the cabinet and present such 
evidence as she may have to establish her claim is an unreasonable requirement, 
for the reason that either the claimant or her counsel must attend upon the 
meetings of the cabinet for the purpose of presenting such claim. It was held 
that so construed the by-law would be unreasonable in its provisions, but it is 
to be construed as permitting the filing of such additional evidence before the 
cabinet in writing, as proofs of death are filed, and cannot be said to require the 
presence of the applicant at the home office. The argument of the plaintiff in 
that case was that the by-law was unreasonable and therefore not binding on the 
plaintiff, and did not limit her right to appeal to the courts without following the 
remedy prescribed by the by-law in the tribunals of the association. The argu- 
ment in this case is not against the reasonableness of the by-law, but is that the 
action of the cabinet in notifying the plaintiff of her right “to appear before the 
cabinet, either in person or by attorney, within sixty days after mailing of notice, 
to present such evidence as she may have to establish the validity of the claim,” 
was a violation of the by-law as construed in the Benza Case, by requiring the 
personal attendance of the plaintiff or her attorney before the cabinet, and for 
that reason absolved her from presenting any evidence to the cabinet or making 
any further effort to prosecute her claim before the tribunal prescribed for that 
purpose by the by-law of the association. We do not agree with this construction 
of the notice. The language of the by-law as set out in the plea is that the 
cabinet should pass upon all death claims, and if in its judgment any such claim 
presented was not on its face a valid claim, the cabinet should so notify the 
claimant and give her or her attorney an opportunity to appear before the 
cabinet within sixty days after the mailing of such notice and present such 
evidence as they might have to establish the validity of said claim. The language 
of the by-law requires the cabinet to notify the plaintiff of the fact that her 
claim was not on its face a valid claim and give her or her attorney an oppor- 
tunity to appear before the cabinet within sixty days and present evidence. The 
notice was that the claim was not on its face a valid claim, and she had the right 
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to appear before the cabinet, either in person or by attorney, etc. Both in the 
by-law and the notice the language is, “an opportunity to appear before the 
cabinet.” The notice adds, “in person or by attorney.” The by-law requires her to 
be notified and the opportunity to appear before the cabinet to be given to her or 
her attorney. The holding of the Benza Case seems applicable that the by-law 
does not require the presence of the claimant at the home office of the association, 
and that the notice imposes no such requirement by extending the notice and the 
opportunity to both the appellant and her attorney. 

The judgment of the Appellate Court is affirmed. 

Judgment affirmed. 


CONSERVATIVE LIFE INS. CO. v. HUTCHINSON. 
Court of Appeals of Kentucky. June 7, 1932. 
52 Southwestern Reporter (2d) 709. 
1. INSURANCE. 


Answer to question whether applicant for insurance was now engaged, or 
had intention of engaging, in liquor business held not representation or promissory 
warranty as to future. 

(For other cases, see Insurance, Dec. Dig. § 339.) 

2. INSURANCE. 

Evidence held insufficient to require finding as matter of law of falsity of 
insured’s answers to questions in application. 

The evidence introduced to show falsity of insured’s answers as to 
excessive use of alcoholic drinks and whether he was engaged in liquor 
business was evidence of his reputation for using, handling, and manu- 
facturing liquor and evidence of sale to him of large quantity of sugar 
and that he had odor of whisky on his breath, while only evidence of his 
poor health at time of signing application was that he had previously 
weighed 15 to 25 pounds more and that he subsequently died of heart 
trouble. 

(For other cases, see Insurance, Dec. Dig. § 669[6].) 

4. INSURANCE. 

Validity of cancellation of policy by agreement may be impeached for mis- 
representation, fraud, or mental incapacity. 

(For other cases, see Insurance, Dec. Dig. § 246.) 

6. INSURANCE. ; 

Issue of insured’s. mental incapacity to agree to cancellation of life policy 
held question for jury under evidence. 

There was evidence that insured at the time of surrendering the 
policy in return for premiums paid was suffering from heart disease and 
was conscious of his physical infirmity. It further appeared that insured 
had been sick during previous winter, and would wander in his conversa- 
tion, appeared flighty, and had quit attending to any sort of business, 
and attending physician expressed opinion that insured was not mentally 
capable of entering into a contract. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

Appeal from Circuit Court, Boyd County. 

Suit by Nancy Hutchinson against the Conservative Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Waugh & Howerton, of Ashland, for appellant. 

Adamson & Sparks, of Ashland, H. O. Williams, of Newport, and Armond 
R. Imes, of Ashland, for appellee. 

STANLEY, C. 

The appellant, Conservative Life Insurance Company, defended this suit on 
two policies issued on the life of John L. Hutchinson, upon the grounds that he 
had made false and material answers to certain questions in his application and 
medical examination, and that the policies had been surrendered and canceled by 
agreement. There was a verdict for the plaintiff in the sum of $4,000, the amount 
of the policies, and this appeal follows. 
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The question asked in the application, the answer to which is claimed to be 
false, was: “Are you engaged now, or have you any intention of engaging di- 
rectly or indirectly in the manufacture, sale or handling of malt or spirituous 
liquorss (give full particulars).” ‘this was answered: “No.” in the medical 
examination the question was asked: “Have you ever used alcoholic drinks to ex- 
cess or intoxication?” The answer was: “No.” Another question was: “Are 
you in good health, free from all disease, complaint or injury?” The answer 
was: “Yes.” 

[1, 2] It is to be observed that the first question called for information as to 
whether the applicant was at the time he made the answers engaged in the hand- 
ling of liquors and as to his present intention with respect thereto. It cannot be 
construed as a representation or promissory warranty that he would not in the 
future engage in that business. The second question called for information as to 
his use ot intoxicants to excess in the past. The evidence consisted in the main 
of testimony that the insured’s general reputation in the neighborhood in regard 
to using, handling, and manufacturing intoxicating liquor was bad. A witness stated 
that in the spring of 1928, six months after the policy was issued, he had sold Hutch- 
inson two hundred pounds of sugar, and he then talked as if he had been buying 
it in quantities at other places. He was not drunk, but had the odor of whisky 
on his breath. In the fall of the year 1927, the witness had waited on the road- 
side while another man went into Hutchinson’s house and came out with whisky. 
Cross-examination elicited a statement that two neighbors had said Hutchinson 
was a drunkard and had killed himself drinking whisky. The materiality of the 
answers in the application and medical examination was proved. There was no 
evidence introduced by the plaintiff to refute the evidence outlined, but two inti- 
mate friends of many years, on cross-examination, stated they had never seen 
him take a drink, and another that Hutchinson’s face was not flushed as to indi- 
cate heavy drinking. Dr. Holbrook, the medical examiner, testified no symptom 
of an excessive use of liquor was disclosed in the examination, which was of a 
nature to have revealed such if there had been any in the subject. 

Is the evidence sufficient to authorize a directed verdict that the answers 
made were false? We think not. Compare Columbia Life Insurance Company 
v. Tousey, 152 Ky. 447, 153 S. W. 767; A&tna Life Insurance Company v. Mc- 
Cullagh, 185 Ky. 665, 215 S. W. 821. In prosecutions under the criminal law, 
the statute authorizes testimony to be heard as to the general reputation of the 
defendant in respect to engaging in the business of handling illicit liquors; and it 
is to be treated as substantive evidence; but such proof alone is not sufficient to 
convict. Section 2554a-15, Statutes; Lakes v. Commonwealth, 200 Ky. 266, 254 
S. W. 908. It is not necessary to say that in a civil suit the charge that one was 
at a given time engaged in that business and entertained an intention to do so in 
the future could be thus proved (see 14 R. C. L. 1079), for the issue was sub- 
mitted and the jury found the evidence not sufficient to sustain the allegations. 

Appellant confesses that the only proof it was able to adduce that Hutchin- 
son was not in good health when he signed the application is that he had pre- 
viouly weighed fifteen to twenty-five pounds more than he did at the time, and 
the inference to be drawn from the fact that within less than a year he had died 
of heart trouble. This issue, too, was submitted to the jury. 

It was admitted that about three months before the insured’s death he had 
surrendered the policies sued on, accepted a return of the premiums, and executed 
a release from liability. The beneficiary sought to avoid this transaction upon 
the grounds that the insured was mentally incompetent to agree to a cancellation 
of the policies and that their surrender had been obtained through undue influ- 
ence. The verdict sustained the pleas. The argument that the company was en- 
titled to a peremptory instruction or a new trial because the verdict is not sus- 
tained by the evidence requires its review. 

It appears that the insurance company was not satisfied with some of the risks 
it had assumed through the local agent who had written the Hutchinson policies 
and desired to cancel them. On the morning of April 25, 1928, eight months af- 
ter the policies were issued, Berry, a special agent, accompanied by Renfroe, a local 
agent, called upon Hutchinson at his home in the country. Berry stated their pur- 
pose was to obtain a surrender of the policies because some facts had not been dis- 
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closed in his application, and that the company would not have issued the policies 
had they known the facts. He offered to return his premiums and cancel the policies. 
After discussing the matter, Hutchinson agreed to surrender them, but, when Berry 
told him he did not have enough cash and would give him his personal check for a 
part of the return premiums, he stated that he preferred all cash. So the agents 
went back to Ashland to get the money. That afternoon as they started to Hutch- 
inson’s home they saw Gillum, his neighbor, on the street, and offered to take him to 
his home. Gillum went with the other two to call on Hutchinson, who told them 
that he had been thinking it over and wanted to consult a lawyer before he gave 
up the insurance. Berry told him that would be all right and asked where he 
might see him again. He and Renfroe went out on the porch, and neighbor Gil- 
lum told Hutchinson that the company wanted to cancel the policies because he 
was a sick man when they were issued, and, as he understood it, the company 
would contest them and could have them canceled. Thereupon Hutchinson con- 
cluded that he would surrender them rather than have, as he said, any trouble. 
The other men were then called in, and Hutchinson asked his wife to get the 
policies, which she did, and they were delivered to Berry, who paid Hutchinson 
$100.76, the amount of the premiums for which he gave a receipt and release from 
liability. It was not disclosed to him that his friend and neighbor, Gillum, was 
also an agent of the company. After the matter was closed, Hutchinson showed 
them over his place, and they parted with him satisfied. He died of heart trouble 
three months later. 


On the issue of mental incompetency, other than mere expressions of opinion 
by neighbors that Hutchinson was not mentally competent to transact any busi- 
ness of importance at and about the time of the surrender of his insurance, there 
is evidence that he had been sick during the previous winter, and he would wan- 
der in conversation; appeared “flighty”; and had quit attending to any sort of 
business. Without objection, a witness was permitted to testify that Hutchinson’s 
wife had sent for him several times to come to the home, as she could do nothing 
with him, and was afraid he would go crazy and kill his family. The county 
judge, who tried a condemnation suit defended by Hutchinson about three weeks 
after the policies were surrendered, testified that when he came in Hutchinson 
did not know him and had to be told who he was, although they had known one 
another for twenty-five years, formerly quite intimately. The judge testified that 
during that trial Hutchinson was “flighty” and would get “wild.” The county 
clerk testified that his color was that of a sick man, and that in giving his testi- 
mony he was nervous and did not seem to be conscious of what was going on. 
His attorney in that case stated he was sick, and did not appear to be mentally 
alert as formerly. 


Dr. Davis visited Hutchinson professionally several times from May until 
his death in July, and testified that he was affected with pyorrhea, bronchial 
trouble, stomach disorders, and had a valvular heart, which caused a smothering 
condition, and interfered with his sleep so much as to require morphine. While 
he had not studied his mental condition, he noticed that the patient talked irration- 
ally. The doctor did not consider that he was competent to transact any business 
on the occasion he had seen him. Dr. De Bord examined Hutchinson about the 
last of March. or Ist of April, and found him with a severe heart lesion and 
breathing with difficulty. He afterward visited other patients living in the same 
house with Hutchinson. He expressed the opinion that, taking his condition as a 
whole, Hutchinson was not mentally capable of entering into a contract; al- 
though, upon a hypothetical question reciting certain activities submitted by the 
defendant, the doctor stated he may have been compeent at intervals. Although 
Hutchinson had signed his name to the applications for insurance, and was re- 


garded as a good scribe in his community, he had signed the receipt and release 
by mark. 


Over against this is the evidence of the representativés of the company al- 
ready briefly stated. It may be added that, when they arrived, Hutchinson was 
lying across the bed, but got up and said he was suffering with a cold and was 
feeling bad. Renfroe stated he said he had the “flu” for three weeks and ap- 
peared to be “pretty sick” and “pretty bad off.” These men and several neigh- 
bors stated they had observed nothing wrong with his mind, and it was shown he 
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had been able to advise his counsel and participate in the condemnation suit three 
weeks after he had agreed to surrender the policies. 

[3-6] To rescind a contract by mutual consent, there must be a meeting of the 
minds of the parties to it the same as in the making of the contract. Mattingly- 
Lusky Realty Company v. Camper, 228 Ky. 407, 15 S.W.(2d) 240; Black on Re- 
scission and Cancellation of Contracts, § 526; 13 C. J. 601. Like other contracts, 
a policy of insurance may be canceled, rescinded, or terminated at any time by 
mutual agreement and consent of the parties to it. Black, §§ 475, 476, 480; Crice 
v. Illinois Life Insurance Company, 122 Ky. 572, 92 S. W. 560, 121 Am. St. Rep. 
489, 29 Ky. Law Rep. 91. But the validity of the cancellation may be impeached 
for misrepresentation, fraud, or mental incapacity. Id. § 493. The capacity to 
agree in such an instance is the same as that required for the execution of the 
contract in the first place. The test of the mental capacity necessary to sustain 
the cancellation is whether the person possesses sufficient mind to understand in 
a reasonable way the nature and effect of the act in which he is engaged; and, in 
order to avoid it, it must be shown that the mind of the party was of such a 
character that he had no reasonable perception or understanding of its nature and 
could not appreciate the probable consequences upon his rights and interests. 32 
C. J. 727; Black on Rescission and Cancellation, § 262; Herzog v. Gipson, 170 
Ky. 325, 185 S. W. 1119; Bevins v. Lowe, 159 Ky. 439, 167 S. W. 422; Bannon v. 
Patrick Bannon Sewer Pipe Company, 136 Ky. 556, 119 S. W. 1170; 124 S. W. 
843; Jones v. Stamps, 194 Ky. 377, 238 S. W. 762; Stair v. Gilbert, 209 Ky. 243, 
272 S. W. 732. ‘The courts recognize that a higher degree of mentality is re- 
quired in the making of a trade or mutual contract than in a testamentary dis- 
position of property or similar transactions; also that the weaker the mentality 
the less evidence of the exercise of undue influence is required. Wood v. Moss, 
176 Ky. 419, 195 S. W. 1077; Schenck v. Schenck, 240 Ky. 237, 41 S.W.(2d) 1102. 

These issues were properly submitted to the jury under instructions defining 
unsoundness of mind in accordance with the standard stated and undue influence 
as often given. Chrisman v. Quick, 174 Ky. 845, 193 S. W. 13. Considering the 
evidence outlined and the persuasive inferences arising from the fact that a man 
suffering with heart disease, and conscious of his physical infirmities, surrendered 
his insurance for only a return of premiums, without interest thereon, we _ re- 
gard the verdict as sustained by the evidence. 

[7, 8] Finally, it is said the court erred in not transferring the case to equity, 
since it involved the rescission and cancellation of a contract. Counsel has con- 
fused suits seeking to have an instrument annulled by the equity courts and an 
issue raised. in a common-law action as to the capacity of one to make a con- 
tract. Whether a person whose contract is sought to be avoided was non compos 
mentis at the date of the particular contract or transacion is a legal issue, and 
properly triable by a jury. Small v. Reeves, 104 Ky. 289, 46 S. W. 726, 20 Ky. 
Law Rep. 504; L. & N. Railroad Company vy. Carter, 66 's. W. 508, 23 Ky. Law 
Rep. 2017. 

[9] The plaintiff testified that, when the insurance agents came, her husband 
was in bed and got up to see them. While incompetent, as claimed, the evidence 
was not prejudicial, particularly so as one of the visitors testified to the same 
thing. 

The judgment is affirmed. 


EVANS v. INDEPENDENT NAT. LIFE INS. CO., Inc. No. 14155. 
Court of Appeal of Louisiana. Orleans. Oct. 17, 1932. 
143 Southern Reporter 724. 
INSURANCE. 


Relationship of cousin held not in itself to create insurable interest. 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 
2. INSURANCE. 

Industrial life policy procured and paid for by beneficiary without insurable 
interest is void as against public policy. 

(For other cases, see Insurance, Dec. Dig. § 114.) 
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3. INSURANCE. 

Insured procuring and paying for industrial life policy could lawfully name 
cousin as beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 114.) 


Appeal from First City Court of New Orleans; W. Alexander Bahns, Judge. 

Suit by Calvin Evans against the Independent National Life Insurance Com- 
pany, Inc., now owned and controlled by the First National Life Insurance Com- 
pany. From judgment for plaintiff, defendant appeals. 

Reversed and remanded. 

Normann & McMahon, of New Orleans, for appellant. 

Chas. J. Mundy, of New Orleans, for appellee. 

Hiccins, ‘J. 


This is a suit by a beneficiary to recover the sum of $250, the face value of 
an industrial life insurance policy. The defendant company admitted the issuance 
of the policy and proper proof of death, but denied liability on the ground that 
the plaintiff had no insurable interest in the said policy because his relationship to 
deceased was only that of cousin and that the beneficiary had caused the policy 
to be taken out upon the life of his deceased cousin and had paid the premiums. 
There was judgment in favor of the plaintiff, as prayed for, and the defendant 
has appealed. 

[{1, 2] The first question to be decided is whether or not the -relationship of 
cousin, per se, establishes an insurable interest. The plaintiff admitted that he_ 
was related to the deceased as a cousin and was making his claim solely as 
beneficiary. He does not pretend to claim as a creditor, or as a dependent. The 
law is that the relationship of cousin in itself does not create an insurable interest 
and that such a policy is void, being against public policy. Cooley’s Briefs on 
Insurance (2d Ed.) vol. 1, p. 386; Vance on Insurance (2d Ed.) pp. 156, 157; 
Couch on Insurance, vol. 2, pp. 1100, 1101; Southern Mut. Life Ins. Co. v. Perry, 
144 Ark. 512, 222 S. W. 1067; Cotton v. Mutual Aid Union, 132 Ark. 458, 201 
S. W. 124; Ryan v. Metropolitan Life Ins. Co., 117 Mo. App. 688, 93 S. W. 347: 
Hess’ Administrator v. Segenfelter, 127 Ky. 348, 105 S. W. 476, 32 Ky. Law Rep. 
225, 14 L. R. A. (N. S.) 1172, 128 Am. St. Rep. 343; Whitmore v. Supreme 
Lodge Knights & Ladies of Honor, 100 Mo. 36, 13 S. W. 495; Mace v. Provident 
Life Ass’n, 101 N. C. 122, 7 S. E. 674; Brett v. Warnick, 44 Or. 511, 75 P. 1061, 
102 Am. St. Rep. 639; Brady v. Prudential Life Ins. Co., 5 Kulp (Pa.) 505; 
Price v. Supreme Lodge, Knights of Honor, 68 Tex. 361, 4 S. W. 633; Pacific 
Mut. Life Ins. Co. v. Williams, 79 Tex. 633, 15 S. W. 478; Bankers’ Reserve 
Life Co. v. Matthews (C. C. A.) 39 F.(2d) 528; Cotton v. Mutual Aid Union, 
132 Ark. 458, 201 S. W. 124. 

[3] The next issue presented is whether the insured or the beneficiary caused 
the policy to be issued and paid the premiums as they matured. If the insured 
applied for the policy and paid the premiums thereon, it was his legal right to 
, name plaintiff, who was his cousin, as beneficiary, and the policy would be valid. 
Stringer v. National Ben. Life Ins. Co., 12 La. App. 84, 124 So. 533; Dolan v. 
Metropolitn Life Ins. Co., 11 La. App. 276, 123 So. 379. But if the plaintiff made 
application for the issuance of the policy and paid the premiums, the policy would 
be void as against public policy, since he was only related to the deceased as a 
cousin. See authorities, supra. 

The record shows that while the plaintiff, an ignorant negro, was on the stand 
under cross-examination, he admitted that he was related to the deceased as a 
cousin, without specifying in what degree; that he had a white lady to write 
a certain letter for him to the Secretary of State, in which he complained that 
the insurance company had failed to pay him what was legally due him; and that 
he had caused the policy to be issued upon the life of his cousin through the 
solicitation of the company’s agent and that he had paid the premiums thereon. 
But he denied that he had told the writer of the letter to put those statements in 
it and positively testified that the insured had applied for the policy and had also 
paid the premiums as they became due. When questioned as to the name and 
address of the white lady who had written the letter for him, and upon the 
defendant’s attorney attempting to introduce in evidence the letter, counsel for 
plaintiff objected on the ground that the question and the letter were immaterial 
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and irrelevant. The trial court sustained the objections and ruled out this evidence. 

[4] The ruling of the trial court was clearly erroneous, because letters written 
by a witness, particularly where he is a party to the suit, and containing state- 
ments inconsistent with his testimony, are competent for the purpose of discredit- 
ing him. 28 R. C. L., p. 641, Verbo “Witnesses,” § 225; Sharp v. Hall, 86 Ala. 
110, 5 So. 497, 11 Am. St. Rep. 28; Florida Cent., etc., R. Co. v. Mooney, 45 Fla. 
286, 33 So. 1010, 110 Am. St. Rep. 73; People v. Hayes, 140 N. Y. 484, 35 N. E. 
951, 23 L. R. A. 830, 37 Am. St. Rep. 572; Aldridge v. Aétna Life Ins. Co., 204 
N. Y. 83, 97 N. E. 399, 38 L. R. A. (N. S.) 343; Galt et ux. v. Travelers’ Insur- 
ance Co. (La. App.) 141 So. 105; Zuviceh v. Schnyder, 18 La. App. 121, 137 So. 
379. 

We have carefully read the record and believe the ruling of the trial court 
interfered with the proper presentation of the evidence on the question of whether 
or not the policy had been applied for by the beneficiary and the premiums thereon 
paid by him. Therefore we have decided to remand the case for the purpose of 
taking such competent evidence as either party litigant may be able to produce 
tenting to clarify that issue. Dufour Bertrand Feed Co. v. Debebent, 9 Orleans 
App. 321. 

For the reasons assigned it is ordered, adjudged, and decreed that: the judg- 
ment appealed from be reversed, and that this case be remanded to the First 


City Court of New Orleans, to be proceeded with according to law and the views 
herein expresséd. 


Reversed and remanded. 


LIFE INS. COMPANY OF VIRGINIA v. WEBRE et al. No. 14147. 
Court of Appeal of Louisiana. Orleans. Oct. 17, 1932. 
143 Southern Reporter 730. 
1. INSURANCE. 

Where life policy made payable to insured’s executors contained facility of 
payment clause authorizing insurer to pay proceeds to persons apparently entitled, 
insured’s mother, named beneficiary in application for such policy, acquired no 
vested interest enabling her heirs to claim proceeds, as against insured’s widow 
(Act No. 52 of 1906, as amended by Act No. 227 of 1916). 

Insured’s mother acquired no vested interest in policy, though she 
was named as beneficiary in the application for the policy, since the 
insured’s acceptance and retention of the policy and continuance in pay- 
ment of premiums constituted an acquiescence in the terms of the policy 
making the proceeds payable to his executors and administrators, and since 
the facility of payment clause authorizing insurer to pay proceeds to 
persons apparently entitled prevented the mother from acquiring a vested 
interest in the policy. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

2. INSURANCE. 

Premium payments made by claimants of proceeds of life policy which was 
payable to insured’s estate constituted debt against estate, and could not give 
such claimants right to policy proceeds (Act No. 189 of 1914, as amended by Act 
No. 88 of 1916). 

(For other cases, see Insurance, Dec. Dig. § 590.) 


Appeal from First City Court of New Orleans; W. Alex. Bahns, Judge. 

Suit by the Life Insurance Company of Virginia against Mrs. Edna Normann 
Webre and others, impleaded defendants. From the judgment, defendants appeal. 

Amended and affirmed. 

Harold A. Moise and P. S. Pugh, Jr., both of New Orleans, for appellants. 

S. S. Goldman, or New Orleans, for Life Ins. Co. of Virginia. 

Normann, McMahon & Breckwoldt, of New Orleans, for Mrs. Geo. L. Webre. 

Janvier, J. 

The Life Insurance Company of Virginia deposited in the registry of the 
First City Court of New Orleans the proceeds of a policy of life insurance issued 
to George Lewis Webre, and, alleging that the said Webre has died and that 
certain rival claimants have demanded the said funds, caused the said claimants 
to be cited to appear to assert their respective claims thereto. 
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On the one hand is found Mrs. George L. Webre, widow of deceased, who 
claims both individually in her own right and as administratrix of the estate of 
her husband, and, on the other hand, are certain heirs of Mrs. Eldah Webre, 
predeceased mother of the said George L. Webre. 

Deceased’s widow contends that the insurance policy was made payable to the 
estate of deceased, and that since, under the laws of Mississippi, in which state 
he was domiciled at:the time of his death, and in which state his succession was 
opened, she, as widow, has rights in the estate superior to those of his mother’s 
heirs, the proceeds should be paid to her as administratrix and by her, in her 
capacity as administratrix, turned over to herself individually. 

The heirs of the mother of the deceased maintain that the said mother was 
made beneficiary under the policy, and that, although she, the mother, died long 
prior to deceased’s death, nevertheless they, by a form of representation, should 
pg 9 place as beneficiaries, and are entitled to have the proceeds paid directly 
to them. 

The policy itself plainly states that the proceeds shall be paid to “the executors 
or administrators of the person named as the insured in this policy.” There is 
also in the policy what has become known as a “facility of payment clause,” 
under which it is stipulated that the insurer “may make any payment provided 
for in this policy to husband, or wife, or any relative by blood or lawful bene- 
ficiary of the insured, or to any person appearing to said Company to be equitably 
entitled to the same. * * *” 

It thus appears that the mother’s name was not insérted in the policy as 
beneficiary. But her heirs contend that, in the application for the policy, deceased 
named his mother as the person “to whom benefit is to be paid, subject to pro- 
visions of policy applied for. * * *” 

The policy was issued some nineteen days after the date of the application, 
and, as has been already stated, was not made payable to the mother, but to 
“the executors or administrators,” etc. 

The application was neither made part of nor attached to the policy, and it is 
contended by the other claimants that, because of the provisions of Act No. 52 of 
1906, as amendéd by Act No. 227 of 1916, the said application is inadmissible in 
evidence. 

[1] While there may be some force in the argument that, because of the said 
statutes, the said application is inadmissible and may not be considered, we have 
found it unnecessary to delve deeply into the intricacies of that problem, or to 
determine whether those statutes have effect on policies of insurance issued prior 
to the adoption of the statutes, because we have reached the conclusion that, even 
if the said application be considered and given probative value, nevertheless the 
heirs of the mother are not entitled to the proceeds. 


Whatever may have been the intention of Webre with reference to the nam- 
ing of a beneficiary when, on August 5, 1903, he applied for the policy, had he 
desired to persist in his request for the naming of his mother as beneficiary, he 
should have rejected the policy within a reasonable time after receiving it, and 
his retention of it and his continuance in the payment of premiums for years 
afterwards constituted an acquiescence in the terms of the policy as written. 


Even if it could be considered that the mother was naméd beneficiary by 
reason of the insertion of her name in the application, the facility of payment 
clause above quoted would have made it impossible that she could ever have 
acquired a vested interest in the policy or its proceeds, because no one can acquire 
a vested interest so long as any other person or corporation retains the right to 
so act as to prevent the person claiming the interest from acquiring under it. 


Even conceding that the mother was originally named the beneficiary, ii 
either the insured or the company retained the right to change that beneficiary, no 
vested interest came into being. In Pollock v. Pollock, 164 La. 1077, 115 So. 275, 
276, our Supreme Court said: “* * * The beneficiary of a life insurance 
policy has no vested interest in the policy if the insured has reserved therein the 
right to change the beneficiary at will.” 

That the facility of payment clause may not be used to compel payment to a 
particular claimant, but is intended as a protection to the insurer when, in the 
exercise of its sound discretion, it makes payment to a person apparently entitled 
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to the proceeds, appears from a reading of the decision of this court in Succession 
of Morris, etc., 7 La. App. 645, in which we, in referring to just such a clause, 
said: “The paragraph referred to confers certain privileges on the insurance com- 
pany for its protection, or, what is known as the ‘Facility of Payment Clause.’ 
It in no sense creates any obligation requiring the insurer to pay equitable claims 
against decedent. The discretion of this company in making such payments is 
conclusive. See Bass v. Metropolitan Insurance Company, No. 7780 Orl. App. 
Opinion Book 56 [See Louisiana and Southern Digest], and authorities there 
cited.” 

See, also, Lewis v. Metropolitan Life Ins. Co., 17 La. App. 143, 134 So. 699. 

If, then, the mother at the time of her death had acquired no vested interest, 
she had acquired in the policy no rights which could be transmitted by inheritance 
to her heirs. 

All that can be said is that, had the mother not died prior to deceased’s 
death, and had the insurer, in the exercise of its sound discretion, paid the pro- 
ceeds to her, protection would have been afforded it by the clause referred to. 

[2] The heirs of the mother assert another claim, which is that some of the 
premiums on the policy were paid by the mother and by one of those who now 
claims through the predeceased mother. 

Such payments would not give to those making them any right to any part of 
the proceeds of the policy, for such claim is no more than a debt against the 
estate, and debts cannot be paid out of the proceeds of life insurance policies. 
That the proceeds of ‘life insurance policies payable to the estate of the deceased 
may not become liable for debts has been many times held, and in Succession of 
Erwin, 169 La. 877, 126 So. 223, 225, is found a very late discussion on the 
subject. In that case the court said: “In view of the statute and the decisions of 
this court referred to, it cannot be regarded as a debatable question any longer, 
that the proceeds or avails of life insurance policies are not and cannot be made 
liable for the debts of the insured, and the creditors of the deceased insured have 
no interest in the disposition made or to be made of such funds.” 

The statute referred to in the above quotation is Act No. 189 of 1914, as 
amended by Act No. 88 of 1916. See, also, Succession of Le Blanc, 142 La. 27, 
76 So. 223, L. R. A. 1917F, 1137; Succession of Aronson, 168 La. 887, 123 So. 
608; Succession of Dumestre, 174 La. 482, 141 So. 35. 

In a similar situation, in Succession of Morris, supra, we said: “Whatever 
may have been the indebtedness of George Morris to plaintiff at the time of his 
death, and no matter how benevolent or philanthropic plaintiff may have been, we 
cannot approve of the discharge of Morris’ moral and financial obligations out of 
the avails of these policies.” 


The judgment below is in favor of the widow of deceased individually and 
as administratrix. R 

[3] We are told that, under the laws of the state of Mississippi, the proceeds 
of such policies are exempt from debt, and that, since this is so and since the 
widow’s rights, as we are also told, prime those of any other surviving relatives, 
the widow is entitled to a judgment in her individual capacity, as well as in her 
capacity as administratrix. 

It may well be that when, under our decree, the fund is turned over to and 
becomes part of the deceased’s estate, it will, by appropriate proceedings, im- 
mediately find its way into the individual possession of the widow, but we do not 
feel that our decree should attempt to bring about this result. The forum in which 
the succession is being administered will distribute the proceeds unhampered by 
any decree of ours. 

It is therefore ordered, adjudged, and decreed that the judgment appealed 
from be and it is amended so as to run in favor of Mrs. George L. Webre only 
as administratrix of the estate of George L. Webre, and not in her favor in her 
individual capacity. 

In all other respects, the judgment appealed from 1s affirmed. 

Amended and affirmed. 
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JEFFERSON STANDARD LIFE INS. CO. v. JEFCOATS. No. 30122. 
Supreme Court of Mississippi, Division A. 
143 Southern Reporter 842. 
Syllabus by the Court. 
1. INSURANCE. 

In action on ordinary life policy, burden of proof held upon insurer to 
establish by preponderance of evidence that insured committed suicide. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

2. INSURANCE. 

Whether insured, struck by train, committed suicide or not held for jury 
under evidence reasonably permitting of either inference. 

(For other cases, see Insurance, Dec. Dig. § 668[2].) 

5. INSURANCE. 

As to burden of proof as to suicide under double indemnity clause in life 
policy, burden of proof held upon plaintiff throughout case, aided by presumption 
against suicide, to show death was caused by “accidental means,” such term nct 
embracing suicide. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

6. TRIAL. 


In action for double indemnity under life policy, instruction that burden was 
upon insurer to prove suicide held erroneous as conflicting with instruction that 
plaintiff had burden to prove accidental death. 

(For other cases, see Trial, Dec. Dig. § 243.) 


Instruction presented irreconcilable conflict, since one who intentionally inflicts 
injury upon himself resulting in death cannot be said to have died of “accidental 
means,” and burden was upon plaintiff to prove death by “accidental means,” within 
double indemnity clause, although as to action for face amount of policy burden 
was upon insurer to prove suicide. 

Appeal from Circuit Court, Jones County; W. J. Pack, Judge. 

Action by Mrs. Claude Jefcoats against the Jefferson Standard Life Insurance 
Company. From a judgment in favor of plaintiff, defendant appeals. 

Affirmed on condition that plaintiff enter a remittitur. 

Welch & Cooper, of Laurel, and Watkins, Watkins & Eager, of Jackson, 
for appellant. 

G. W. Hosey, of Laurel, for appellee. 

McGOWEN, J. 

The appellee, Mrs. Jefcoats, as the widow of George Jefcoats, brought an 
action for the recovery on an insurance policy issued on February 1, 1930, to 
George Jefcoats, which policy contained a double indemnity clause; the amount 
of the ordinary life policy being for $1,000 and the amount of the double in- 
demnity being for $1,000. George Jefcoats, the insured, was killed by a passen- 
ger train in the city of Laurel, on the night of October 7, 1931. 

To the declaration, the appellant (the insurance company) filed the plea 
to general issue, and also notice thereunder of affirmative defense, suicide or 
self destruction on the part of the insured. 

The case was submitted to a jury resulting in a verdict for the full amount, 
$2,000, sued for, in favor of the appellee, from which the insurance company 
appeals to this court. 

The essential facts are these: The engineer of the Southern Railway Com- 
pany testified that a step of the pilot of the engine pulling a passenger train 
struck the deceased just inside the city limits of Laurel, Miss.; on the nights 
of October 7, 1931, when the train was proceeding in a northerly direction, and 
that he (the engineer) blew his whistle for the various street crossings; that 
it was misting rain; the train was moving at about 20 miles per hour, and that 
he saw the deceased, Jefcoats, on the track about 150 feet ahead, or north, of 
him, at the time he was blowing the whistle; that his bell had been ringing for 
some time, and, as he drew near, he realized that the man was not moving, and 
he therefore gave the cattle alarm, in addition to ringing the bell. The engineer 
said that Jefcoats was on the outside of the rail, on the cross-ties north of the 
train; that the cross-ties were filled in with slag; that the deceased was kneel- 
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ing or crouching back on his heels facing the train, and on the outside of the 
rails; that the deceased’s head was lowered as though he was looking at the 
ground in front of him, and that he was struck by the pilot step on the east side 
of said engine, no other part of the engine striking the deceased. When the 
engineer saw the man was ignoring his signals, he put on his emergency brake 
and stopped the train, the sixth car being opposite the deceased. The engineer 
says he went out and saw the deceased lying on the ground where he had been 
thrown, but that he did not examine the body. From the time the engineer saw 
Jefcoats there was no movement of his body until he was struck by the engine. 

Other witnesses testified that Jefcoats’ body was still warm and that it was 
“limber”; that there were no props of any kind around the deceased, and that 
the blood from the deceased’s body was fresh and not coagulated. One witness 
testified that the deceased’s body was on the east side, and his cap was found 
forty or fifty feet from his body. Mens 

Jefcoats lived in Laurel, Miss.; his residence being about a mile from where 
he was killed. 

Another witness testified that the body of the deceased was found 6 or 8 feet 
below the track in a crumpled position with his face and head badly crushed, and 
that he had been struck from the front; and the undertaker said, from his ex- 
perience, the deceased has been dead only a few minutes. His testimony was 
to the effect that the deceased must have been alive at the time he was struck by 
the engine. 

There were no controverted facts in the record. There was no effort to 
show any motive on the part of the deceased for the taking of his life. The 
record is barren of any statement as to his outlook on life; there is nothing to 
show that he was malancholy or financially depressed, and we glean from the 
record no effort to trace the movements of the deceased, or his condition, men- 
tally or financially, prior to the time he was struck by this engine. 


The life insurance policy is in the usual form, but in the contract there was 
this provision: “In case of self destruction committed, whether sane or insane, 
within two years from the date hereof, the extent of recovery hereunder shall 
be the premiums paid.” The double indemnity clause in the policy reads as 
follows: “The Company wiil pay the beneficiary in full settlement of all claims 
hereunder double the face amount of this policy, if, during the premium paying 
period, and before waiver of any on account of disabiity, and before default in 
the payment of any premium, and before any non-forfeiture provision other than 
automatic premium loan is in effect, the death of the Insured results from bodily 
injury within ninety days after the occurrence of such injury provided death 
results directly and independently of all other causes, from bodily injury effected 
solely through external, violent and accidental means. Except, these provisions 
do not appy if the Insured shall engage in military or naval service, or any 
allied branch thereof, in time of War, or in case death results from bodily injury 
inflicted by the Insured himself, or intentionally by another person; or from 
engaging in aeronautics or submarine operations, either as a passenger or 
otherwise, or from a state of War or insurrection or self destruction, or directly 
or indirectly from bodily or mental infirmity, poisoning or infection other than 
that occurring simultaneously with and in consequence of bodily injury.” 


Among other instructions unnecessary to set forth, the court gave for the 
appellee the following instruction: “The court instructs the jury for the plaintiff 
that the burden of proof to prove suicide is upon the defendant and when cir- 
cumstantial evidence is relied upon to prove suicide, then such circumstances 
must exclude with reasonable certainty any hypothesis of death by accident, 
natural causes or by intentional acts of another”; and also the following in- 
struction was given for the plaintiff: “The court further instructs the jury for 
the plaintiff that it is the law that the burden of proof is upon the plaintiff to 
prove his case by a preponderance of the evidence, but that the burden of proof 
is upon the defendant to prove by a preponderance of the evidence an exception 
in the policy, and hence the burden of proof is upon the defendant, Insurance 


Company, to prove by a clear preponderance of the evidence that the deceased 
committed suicide.” 


The court gave for the defendant, the insurance company, the following 
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instruction: “The Court tells you for the defendant that the burden is upon 
the plaintiff to prove by a preponderance of the evidence that the death of the 
insured was accidental.” 

The appellant and the appellee both insist that each was entitled to a 
peremptory instruction. 

There is no question but that the insurance policy was in full froce and 
effect, and that the deceased met his death by being struck by the step of the 
pilot of the engine. It is equally clear that the testimony of the engineer as to 
what he saw was within a period of eight or ten seconds, considering the rate 
of speed of this train. 

It is insisted by the appellee that no error can be predicated on the in- 
structions, for the reason that she was entitled to a peremptory instruction on 
all the facts. 

[1] In this action for $1,000 on the ordinary life insurance policy, the burden 
of proof was upon the appellant to establish, by a preponderance of the evidence, 
that the deceased came to his death by his own volition, or, in other words, 
that he was a suicide; that he could not have placed himself in-the position 
described, with his face toward the on-coming train, on the cross-ties, so near 
to the rails on which the train was moving, ignored the train signals, etc., with 
any other intention than that of destroying himself by allowing the rapidly 
moving train to strike him; that there was no other reasonable hypothesis than 
that of intentional self-destruction, conceding that the presumption is that no 
man intentionally destroys himself, and that the appellee had the benefit of this 
presumption throughout the entire case. 

On the other hand, the appellee contends that the facts detailed disclose 
that Jefcoats would have placed himself between the rails if he had intended 
self-destruction, thus making certain of the object which he desired to ac- 
complish; but that, through inadvertence or miscalculation as to his distance 
from the rails, he was struck by the train, or because something had evidently 
happened to him out of the ordinary, because of the fact that his cap was found 
some distance from his body, on the opposite side of the track; and it is just 
as reasonable to believe that he fell asleep, or was suddenly ill. 

[2] We are of opinion that the circuit judge should have submitted these 
facts to a jury for their determination, for, while the facts are not controverted, 
still reasonable men might draw different inferences from the state of facts 
here detailed. These circumstances do not point unerringly to either of the thedries 
so that it could be said as a matter of law, by the court, that the facts did or 
did not establish a case of suicide. Many authorities are cited wherein courts 
have held that the facts in the particular case establish suicide in a case similar 
to the one at bar; but we must observe that in all these cases, in addition to the 
circumstances immediately surrounding the death of the insured, there appear 
motives for the suicide. In the case at bar, we have no glimpse of the past 
history of the deceased. We must assume he was happy, possessed of no melan- 
cholia, in no kind of trouble, either fancied or real, and that he was happily 
situated in his domestic relations. His presence a mile from home is unaccounted 
for; his crouching position might be thought by some to have been of intention 
and plan, and, on the other hand, he may have suffered for the moment a slight 
vertigo, or even stopped to rest for a moment because of some physical reaction, 
and may have dozed, or he may have been closer to the rails than he calculated, 
or he may have been careless for a few moments. 

[3] We must indulge the presumption that he did not intend, voluntarily, 
to commit suicide, for, at common law, suicide was a crime, and to aid and abet 
one in his willful self-destruction is a violation of a statute of this state (Code 
1930, § 1138). If either of these hypotheses had been adopted by the jury, its 
verdict would not be disturbed by this court. 

We are of opinion that no peremptory instruction should have been given 
for either side in this case under the rule announced in the case of Life & 
Casualty Ins. Co. of Tennessee v. Andrews, 149 Miss. 306, 115 So. 548, 551, as 
follows: “The presumption of law is against suicide, but such presumption is 
not conclusive; it is only prima facie; it may be overcome by the evidence. In 
order, however, to justify the court in taking the issue of suicide, or not, from 
the jury, and directing a verdict in favor of: suicide, the evidence going to 
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establish suicide must be so strong as that no other reasonable inference can 
be drawn therefrom than that of suicide. If the evidence is such, although it is 
without conflict, that two reasonable inferences can be drawn therefrom, one 
in favor of suicide and the other against, then, plainly, it is a question for the 
jury. On the other hand, if only one reasonable inference can be drawn from 
the evidence and that is suicide, then there is no question for the jury; there 
is only a question of law for the court.” 

The appellant, the insurance company, points out that in the action for 
$1,000 of ordinary life insurance, the burden of proof was upon it to establish, 
by a preponderance of the evidence, that the death of the insured, Jefcoats, was 
caused by his suicide; but it further maintains that, as applied to the action for 
the double indemnity, the burden of proof was upon the appellee to establish 
that the death was accidental, and, if suicide, it could not have been accidental. 

[4] Everything must be considered as proved which the evidence established, 
either directly or by reasonable inference, against the party who requests a 
peremptory instruction. Dean v. Brannon, 139 Miss. 312, 104 So. 173, 175. 

[5] It cannot be controverted that, in the action on the ordinary life insur- 
ance policy, the defendant having filed an affirmative plea, it had the burden 
of maintaining this affirmative plea. This rule of law was applied and applicable 
by the appellee’s instruction quoted above, but the instruction went further and 
placed the burden of proof as to the double indemnity clause of the policy upon 
the appellant. As to the $1,000 sued for in the declaration on the double in- 
demnity clause, the burden of proof was upon the appellee to show that not 
only the death of the insured was brought about by external and violent means, 
but by accidental means, and an injury inflicted by the insured, himself, or suicide, 
is not embraced within the terms “accidental means”; so that in this case, as to 
the double indemnity clause, the burden of proof was upon the plaintiff through- 
out the case. Of course, she was aided in establishing this proof by the pre- 
sumption that the-deceased did not inflict the injury upon himself which resulted 
in his death, or, putting it plainer, commit suicide. See Wigmore on Evidence 
(2d Ed.) Vol. 5, § 2150c. The rule is accurately stated in Cornelius on Accidental 
Means, page 93, as follows: “In a suit on a policy of accident insurance, where 
the issue to be determined is whether the injuries causing death were effected 
through accidental means, or by the suicidal act of the insured, the law indulges 
in a presumption against suicide, and by the aid of this presumption, the plain- 
tiff makes a prima facie case, sufficient to go to the jury, by showing that the 
death was occasioned by a bodily injury effected through external and violent 
means, without showing by direct evidence that the same was effected through 
accidental means. Where, however, the evidence is conflicting, the presumption 
against suicide is not sufficient to place upon the defendant the burden of show- 
ing that the injuries were inflicted with suicidal intent. On the contrary, the 
burden is upon the plaintiff throughout, assisted by the presumption just re- 
ferred to, to establish by a preponderance of all the evidence that the injuries 
were effected through accidental means, and were not self inflicted.” 

In a similar case to the one at bar, Taylor v. Pac. Mut. Life Ins. Co., 110 
Towa, page 621, 82 N. W. 326, that court said: “That to entitle the plaintiff to 
recover at all, he must prove by a preponderance of the evidence that his was 
an accidental injury, because the policy only insured him against such injuries. 
It is true that when an injury is shown the presumption arises that it was not 
self-inflicted, and to defeat a recovery the defendant must negative this presump- 
tion; but, in cases where the very foundation of the action is accidental injury, 
the presumption which the law raises is only an aid to the other evidence on the 
subject, and does not operate to shift the burden of proof on the entire issue to 
the defendant.” See Whitlatch v. Casualty Co., 149 N. Y. 45, 43 N. E. 405; 
Fidelity & Casualty Co. of New York v. Weise, 182 Ill. 496, 55 N. E. 540; 
Travelers’ Ins. Co. v. McConkey, 127 U. S. 661, 8 S. Ct. 1360, 32 L. Ed. 308. 

[6] While the evidence in the case at bar was not conflicting, yet a reasonable 
hypothesis was fairly deducible by reasonable men, either in favor of, or against, 
suicide. A person who intentionally inflicts injury upon himself resulting in death 
cannot be said to have died of accidental means. The instruction given for the 
appellee imposes upon the appellant the burden of proving, in the suit for the 
double indemnity, that the deceased died of injuries self-inflicted. 
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We have examined all the other instructions in the case, and they do not aid 
us in the slightest degree in relieving the case of the irreconcilable conflict thus 
presented by the two instructions, and the jury were left without any guide as to 
where the burden of proof was with reference to the accident clause of the policy. 

For this error, the case must be reversed, and will be remanded, unless the 
appellee shall see fit to enter a remittitur in the sum of $1,000, the amount 
recovered on the double indemnity clause of the policy, in which event the case 
will be affirmed. If the remittitur is not promptly entered, the case will be re- 
manded for another trial. 

Affirmed with remittitur. 


CLEGG v. JOHNSON. No. 30177. 
Supreme Court of Mississippi, Division B. Oct. 24, 1932. 
143 Southern Reporter 848. 
Syllabus by the Court. 

3. INSURANCE. 

Insurer’s denial of liability held waiver of proof otherwise required. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 
4. INSURANCE. 

Burial policy under which insurer agreed to furnish insured’s wife certain 
sum provided for payment to wife. 


(For other cases, see Insurance, Dec. Dig. § 585[3].) 


5. INSURANCE. 
Policy providing for payment of $150 to insured’s wife to cover expenses of 
burial bound insurer to pay such sum, regardless of amount wife expended. 


(For other cases, see Insurance, Dec. Dig. § 515.) 
Appeal from Circuit Court, Bolivar County; Wm. A. Alcorn, Jr., Judge. 


Action by Emma Johnson against R. L. Clegg, doing business as the United 
Benevolent Burial Association of Mississippi. From a judgment for plaintiff, de- 
fendant appeals. 

Reversed and remanded. 

Shands, Elmore & Causey, of Cleveland, for appellant. 

John T. Smith, of Cleveland, for appellee. 

ANDERSON, J. 

Appellee sued appellant on a policy of burial insurance for damages in the 
sum of $150.00 for an alleged breach of the policy by appellant. The action was 
brought in the court of a justice of the peace of Bolivar county where there was a 
trial resulting in a judgment, from which judgment an appeal was taken to the 
circuit court of that county, where there was a trial de novo, resulting in a judg- 
ment against appellant in the sum of $150; from that judgment appellant prose- 
cutes this appeal. 

Henry Johnson, who was the husband of the appellee, died on November 11, 
1930. At the time of his death appellee held what is commonly known among the 
colored race as a burial policy in appellant’s association. The policy, among other 
things, provided that the association would furnish appellee, on the death of her 
husband, Henry Johnson, “a burial in the sum of $150.00, including casket, hearse 
service and embalming * * *” and “upon satisfactory proof the payment of 
all dues and assessments under this contract and proof of the age of the deceased 
member, according to the limits stated in the schedule below”; and that the failure 
to pay the dues and assessments as provided in the policy within the time fixed 
should render the contract null and void. It was set out in the policy that the de- 
ceased, Henry Johnson, was 45 years of. age at the time the policy was issued. The 
policy further provided that the association would not accept a risk over the maxi- 
mum age of 60 years at the next birthday, and “if the true age of the applicant or 
any person named in the above schedule is not within the maximum and minimum 
ages at which said Burial Association accepts risks, then this Contract shall be nul! 
and void as to such persons,” and that the association would not be liable on the 
death of any person named in the schedule, “unless at the time of delivery of 
said Contract, said person shall be living, in sound health and able to work, or 
until such person shall later become sound in health and able to work.” 
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Appellant’s principal grounds of defen’se were that the policy was void and 
unenforceable as to appellee’s husband, because at the time of its issuance he was 
over 60 years of age, and furthermore was not of sound health and able to work, 
and had never been since the issuance of the policy. The pleadings, under the 
law, in the justice of the peace court being principally oral, appellant was not re- 
quired to, and did not, set up these defenses in written pleas. The evidence in 
the main was addressed to those two defenses. All dues and assessments had been 
paid on the policy. 

[1] Appellant assigns and argues as error the action of the court in granting 
appellee the following instruction: “The Court instructs the jury for the plain- 
tiff, Emma Johnson, that the contract by the plaintiff and the proof of death of 
Henry Johnson, if any, and the proof of the request of the plaintiff on the United 
Benevolent Burial Association of Mississippi to bury the said Henry Johnson and 
the refusal or failure of the said association to bury the said Henry Johnson, if 
believed by the Jury, make a prima facie case for the plaintiff, and if the jury be- 
lieve these things they should find for the plaintiff unless the defendant over- 
comes this proof by clear and convincing credible evidence.” 

Appellant’s criticism of the instruction is that it confines the jury to a con- 
sideration alone of the proof of the death of appellee’s husband, the request of 
appellee that appellant’s association bury her husband, and the refusal or failure 
of the association to comply with that request. Those facts being undisputed, 
appellant argues that the instruction amounted to a peremptory charge to the jury 
to find for appellee if those facts: were not overcome by evidence on the part of 
appellant. We think the appellant’s criticism of the instruction is well founded. 
Whether appellee’s husband was dead or not was not an issue in the case; that 
fact was admitted by appellant. That appellee requested the association 'to bury 
her husband was without dispute in the evidence, as was also its failure to com- 
ply with that request. The only issues of fact for the jury to try were whether, 
at the time of the issuance of the policy, appellee’s husband was over the age of 
60 years, and whether at that time he was in sound health and able to work, or 
had later become of sound health afd able to work. The instruction apparently 
undertakes to put before the jury the whole case, and fails to do so, 
leaves out the only issues of fact the jury was called on to try. 
is erroneous; it leaves out material issues to be tried by the jury. 
by this instruction the court told the jury that, if the appellee had established 
certain facts set out in the instruction (none of which were controverted), 
prima facie case was made out by appellee, and the jury should find for appellee, 
‘unless the defendant overcomes this proof by clear and convincing credible evi- 
dence.” What is the fair and reasonable construction of that language? We 
think the ordinary lay mind would understand it to mean that appellant, in orde1 
to defeat a recovery, was required by clear, convincing, and credible evidence to 


overcome the facts set out in the instruction about which, as stated above, there 
was no controversy. 


in that it 
The instruction 
In substance, 


{2] Appellee argues, however, that whatever error there is in the instruction 
it was cured by the following instruction given for appellant: “The Court in- 
structs the jury for the Defendant, that if they believe from the evidence in the 
case that Henry Johnson, at the time the application was made, was above the 
age of sixty years, or that he was not in sound health and able to work, and that 
the Defendant did not know of such condition, or age, at the time of the appli- 
cation, or at the time of the issuance of the contract, then, the jury will find for 
the Defendant, unless they should believe from the evidence that Henry Johnson 
was under sixty years of age, at said time, or that after said application he be- 
came in sound health and able to work.” 

This instruction did submit for the consideration of the jury appellant’s de- 
fenses, but we do not think it cured the error in appellee’s instruction. The 
two instructions cannot be read into each other; they cannot be reconciled. Taken 
together, it cannot be safely said that the two instructions: consistently and 


without conflict laid down the governing principles of law; they were calculated 
to mislead the jury. 


[3] There are two other questions in the case. The policy provided that, 
‘upon satisfactory proof of the payment of all dues and assessments under this 
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Contract and proof of the age of the deceased member, according to the limits 
stated in the schedule below,” appellant’s association would pay $150, etc. The 
evidence showed that appellee notified appellant’s association of the death of her 
husband, and the association denied liability. She made no proof at the time of 
the payment of dues and assessments, nor of the age of her husband. Under 
the law, she was not required to do so, in view of the fact that liability had been 
denied. This was a waiver by the association of proof of those things. 33 C. J. 
pp. 32, 33, and 34, § 694. 

[4, 5] Appellant contends that under the terms of the policy appeilee was 
not entitled to the $150 for the following reasons: (1) The policy does not pro- 
vide for its payment to her; (2) she failed to show that she had incurred any ex- 
pense in the burial of her husband, but, on the contrary, the evidence showed he 
was buried in a potter’s field. There is no merit in either of these contentions, 
the policy plainly provides for the payment of $150 to appellee to cover the ex- 
pense of. the burial of her husband; it used this language: “Agrees to furnish to 
Emma Johnson * * * the sum of $150.00, including a casket, Hearse Service and 
Embalming.” It is wholly immaterial whether appellee went to any expense or 
not in burying her husband; the association obligated itself absolutely to pay over 
to her on the death of her husband $150 to cover the expense of the burial. The 
policy does not provide for the payment of a sum not exceeding $150, but pro- 
vides a fixed amount. 

[6] Since the judgment is to be reversed and another trial had, we will dis- 
pose of the question of admissibility of certain evidence offered by appellant and 
admitted by the court over appellee’s objection. This evidence consisted of a 
certified copy of a record from the bureau of vital statistics, a branch of the state 
board of health service. This certified copy showed, among other things, ap- 
pellant’s age to be 65 years at the time of his death. If that were true, he was 
over 60 years of age when the policy was issued, as stated, 60 years being the 
maximum limit fixed in the policy. 

Section 4904 of the Code of 1930 is in this language: “A bureau of vital sta- 
tistics shall be established by the state board of health, which shall provide an 
adequate system for the registration of births and deaths and preservation of vital 
statistics on forms prescribed by said board of health, and provide adequate 


methods for enforcing the laws and orders of the board relating to health mat- 
ters of the state.” 


Section 4908 of the Code of 1930 follows: “Any copy of the records of birth, 
sickness or death, when properly certified to by the state registrar of vital statis- 
tics, to be a true copy thereof, shall be prima facie in all courts and places of the 
facts therein stated.” 

Appellee’s position is that the bureau of vital statistics had no authority, un- 
der the law, to keep and certify a record of the age of a person. It will be ob- 
served that the first section above set out provides that the bureau of vital sta- 
tistics shall be established by the board of health, and provision made for an ade- 
quate system “for the registration of births and deaths and preservation of vital 
statistics;” and the other section provides for the admission in evidence of cer- 
tified copies by the registrar of vital statistics “of the records of birth, sickness 
or death.” No provision is made for the record of the ages of persons at the 
time of their death. It is true that, if a record were made of the birth of a per- 
son and also a record of the death of such person, the age at death could be 
worked out. In the case of Massachusetts Protective Association v. Crawford, 
137 Miss. 876, 102 So. 171, the court held that the certificate of death issued by 
the bureau of vital statistics under this statute which stated that death was su- 
icidal was not admissible in evidence in an action on an accident policy. The cer- 
tificate in question in this case does not show the date of the birth of the de- 
ceased. It only shows his age and the date of his death.. The cause of his death 
is not stated. We think it would be extending the statute beyond its purpose to 
hold that the bureau of vital statistics was required to keep a record of the ages 
of persons, except so far as might be shown by its records of births and deaths. 


We are of the opinion that the other questions argued by appellant are not 
of sufficient seriousness to call for a discussion by the court. 
Reversed and remanded. 
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STATE ex rel. ST. LOUIS MUT. LIFE INS. CO. et al. v. MULLOY, 
Circuit Judge, et al. No. 31720. 
Supreme Court of Missouri, in Banc. June 15, 1932. 


52 Southwestern Reporter (2d) 469. 
1, INSURANCE. 


State having granted mutual company right to engage in insurance business 
as stock and mutual company under reorganization plan, policyhoider cannot 
challenge legality of steps leading thereto (Mo. St. Ann. §§ 5690-5744; Acts 
1869, §§ 16-18; Act Nov. 23, 1857). 

Such matters can be inquired into only in a proceeding in the nature 
of quo warranto instituted by a proper officer in behalf of the state. 
(For other cases, see Insurance, Dec. Dig. § 66.) 

2. INSURANCE. 


Circuit court held without power, in suit by — to appoint receiver 
of assets of insurance company reorganized with approval of superintendent of 
insurance (Mo. St. Ann. §§ 5690-5744; Laws 1869, pp. 31, 32, §§ 16-18; Laws 
1857, p. 459). 

(For other cases, see Insurance, Dec. Dig. § 66.) 


Prohibition proceeding by the State of Missouri, at the relation of the St. 
Louis Mutual Life Insurance Company and others, against Jerry Mulloy, Judge 
of Division No. 2 of the Circuit Court of the County of St. Louis, and another. 

Preliminary rule made absolute. 

Leahy, Saunders & Walther and Theodore Rassieur, all of St. Louis, for 
relators. 


Cobbs & Logan, Walter L. Roos, and William H. Armstrong, all of St. 
Louis, for respondents. 


Stratton Shartel, Atty. Gen. (G. C. Weatherby, of Kansas City, of counsel), 
amici curiz. 

Atwoop, C. J. 

By this proceeding relators, who are the St. Louis Mutual Life Insurance 
Company, a corporation, and the members of its board of directors, seek to 
prohibit respondents from taking further action in an equity suit now pending 
before respondent Mulloy, judge of division No. 2 of the circuit court of the 
county of St. Louis, wherein respondent Licht is plaintiff and relators herein are 
defendants. 

Plaintiff’s bill, which is set forth in the petition of relators herein, alleges 
that he is the owner of a $1,000 life insurance policy issued by defendant com- 
pany prior to its reorganization, as hereinafter stated, and that he brings this 
suit in his own behalf and in behalf of all other similarly situated policyholders 
who desire to join therein; that “defendant St. Louis Mutual Life Insurance 
Company is a corporation, organized and existing under and by virtue of the laws 
of the State of Missouri, with an office and principal place of business in the 
City of St. Louis, State of Missour1’; that it “was organized as a mutual insur- 
ance company under the name of the German Mutual Life Insurance Company, 
by a special act of the Legislature of the State of Missouri, approved on the 
23rd day of November, 1857; that on or about the day of ————, 
19——,, the name of said company was changed to the St. Louis Mutual Life In- 
surance Company”; that said company continued in business as a mutual company 
until on or about January 1, 1931, when it had insurance in force in excess of 
$13,000,000 and a surplus of more than $260,000. 

Plaintiff's bill further alleges that the individual defendants, without authority 
of law, promulgated a plan to secure control of the assets, and particularly the 
surplus, of said company, “which said surplus was the property of this plaintiff 
and other policyholders, and in which this plaintiff and other policyholders had 
and still have a vested interest”; that for the purpose of consummating said plan 
the same was submitted by them to a meeting of the policyholders November 20, 
1930; that said plan consisted of a declaration and proposed charter from which 
it appeared that, pursuant to sections 16, 17, and 18 of an act of the Missouri 
General Assembly approved March 10, 1869, pp. 31, 32, it was the intention to 
surrender the ~~ charter and reorganize under the provisions of article 
2, chapter 50, R. S. Mo. 1919, and amendments (Mo. St. Ann. §§ 5690-5744), a 
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stock and mutual life insurance company with the same name and take over its 
assets and business; that said plan and scheme of reorganization as presented to 
said policyholders had no basis or authority in law, and the actions of defendants 
pursuant thereto were wholly void and illegal, because said sections of the act 
approved March 10, 1869, were repealed long prior thereto, and, if not so repealed, 
even after including many minors who were permitted to vote and proxies not 
properly signed and witnessed which were counted, yet the reorganization was 
not adopted by the requisite two-thirds vote. 

The bill further alleges that, notwithstanding such illegality and irregularities, 
the “defendants proceeded with their plan of reorganization and completed a 
declaration and statement to be executed by the board of directors and officers of 
the said St. Louis Mutual Life Insurance Company, to the effect that said plan 
of reorganization had been approved, and asked and secured the approval of the 
Attorney-General of the State of Missouri to said plan and scheme of reorganiza- 
tion’; that pursuant thereto the capital stock was paid in, and an infinitely 
greater voting power and control was thus given to those individuals who con- 
tributed the $150,000 for capital and surplus than was given to the policyholders 
who had contributed $229,000, whereby the former “have now succeeded in ob- 
taining a purported interest in and an actual control over all of the said surplus 
and value of said insurance and other physical assets of said company.” 

Plaintiff prayed “that the scheme of reorganization of said St. Louis Mutual 
Life Insurance Company, as promulgated and executed by said individual defend- 
ants, be set aside and held for naught and that the assets of the St. Louis Mutual 
Life Insurance Company be restored to this plaintiff and other policyholders, 
and that said individual defendants be required to account for said surplus and 
the profits derived from the operation of said business since the date of its 
reorganization”; that the individual defendants who were the directors of said 
company at the time of said purported reorganization and who are now directors 
of said company be removed and their respective offices declared vacant, and that 
the court authorize the election of a new board of directors; “that a receiver be 
immediately appointed to take possession of the assets of said company, to con- 
serve the same against the actions and manipulations of said individual defendants, 
and that said receiver be authorized to preserve and conserve said assets for this 
plaintiff and al lother policyholders of said company, and, if advisable, to continue 
the operation of defendant company under the order of this court”; and for 
general relief. The grounds for prohibition pleaded by relators are as follows: 

“That the said Court has no jurisdiction whatever to cancel and annul the 
charter of said company, because such proceeding can only be instituted either 
by the Attorney-General of the State of Missouri or by the Circuit Attorney of 
the City of St. Louis in a proper proceeding for that purpose, and that no private 
person has either the right or the duty to institute such official quo warranto 
proceeding. 

“That said Court has no jurisdiction to appoint a receiver for said company, 
relator herein, because, under the statutes of the State of Missouri, in such cases 
made and provided, only the superintendent of Insurance can institute such 
receivership proceedings under his supervisory powers over life insurance com- 
panies organized under the laws of the State of Missouri. 


“That in any event and in any aspect of the case the Court has no juris- 
diction in this matter, because any suit for the appointment of a receiver for 
said company must be instituted in the Circuit Court of the City of St. Louis, 
Missouri, in which said city said relator company had and still has its principal 
office and place of business; that there is no joint cause of action stated in said 
petition against said relator company and said individual defendants, and that 
said respondent Judge is wholly without right, authority, power or jurisdiction to 
hear or determine the matters set out in the said petition in equity.” 

Relators further plead that, unless prohibited, respondent judge will im- 
mediately proceed to take action in said cause in accordance with the relief 
prayed, and that relators will thereby suffer irreparable injury, and that they are 
without adequate remedy at law. 


Our preliminary rule in prohibition was entered and served, and respondent 
Licht’s return thereto in effect admits the formal allegations of relators’ petition 
and both generally and specifically denies the remainder. It avers “that the pur- 
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pose of said suit is to set aside the illegal and unlawful reorganization of thie 
St. Louis Mutual Life Insurance Company and to restore said company to its 
original status as a mutual company existing and operating under the special act 
of the Legislature or the State of Missour1, approved November 23, 1857 (Laws 
1857, p. 459) ; to remove the present board of directors of said company (elected 
by stockholders who wrongfully controlled said election), and to elect a new 
board by a vote of policyholders of said company only; to restore the assets oi 
said company to its policyholders and compel said defendants to account for said 
assets belonging to the policyholders, and, if necessary, to appoint a receiver to 
protect the interests of said policyholders until said reorganization is set aside; 
said assets now being under the control of the individual defendants and heid and 
alleged to be owned by the corporate defendant.” It further avers that “the 
approval of the scheme and plan of the relators to secure control of the St. 
Louis Mutual Life Insurance Company by the Superintendent of Insurance of 
the State of Missouri and by the Attorney-General of the State of Missouri was 
secured either through a mistake of law on the part of these officials or a mis- 
understanding of the facts relating thereto, as presented by the relators herein, 
and this respondent states that said approval is without any force or effect in 
law and is in nowise binding upon this respondent or upon any of the courts of 
this state.” It also avers that the issuance of our preliminary rule in prohibition 
contravenes our court rule No. 33, and that making same ‘absolute would be 
contrary to our rule 32. 

The return of respondent judge likewise in effect admits the formal allegations 
of relators’ petition and denies the remainder. It also contains averments to the 
effect that whether or not he has jurisdiction to act in said cause will be de- 
termined upon proper pleadings when the matter is brought before him in due 
course, that the questions here raised by relators are such as may be passed upon 
in proper proceedings for review, and that the usual appellate remedies are avail- 
able to relators. 


Motions to quash respondents’ return and for judgment on the pleadings were 
thereupon filed by relators. 


[1] From the foregoing digest of and quotations from relators’ petition and 
respondents’ returns, particularly the allegations in plaintiff Licht’s bill that 
defendant company is a corporation duly organized and existing under and by 
virtue of the laws of Missouri and that its declaration and statement received the 
approval of the Attorney General and the superintendent of insurance and that 
the purported plan of reorganization went into effect January 1, 1931, it will be 
presumed that the statutes were complied with requiring the secretary of state to 
issue his certificate changing it into a stock and mutual company and the super- 
intendent of insurance to issue his certificate authorizing it to continue in the 
life insurance business thereafter as a stock and mutual company. It appears from 
respondent Licht’s bill in equity and his return filed herein that he seeks to re- 
cover for himself and others to whom policies were issued prior to the company’s 
reorganization all property and assets accumulated prior thereto and transferred 
to it at that time, and this because of alleged illegality in the reorganization. This 
is clearly an attack upon the company’s present corporate existence evidenced by 
the state’s certificate of authority to engage in the insurance business as a stock 
and mutual company under its duly approved plan of reorganization. Such right 
having been thus duly granted by the state, the legality of steps leading thereto 
may not be challenged by suits of policyholders, shareholders, or private indivi- 
duals. Such matters can be inquired into only in a proceeding in the nature of 
quo warranto instituted by a proper officer in behalf of the state. Wells Co. v. 
Gastonia Cotton Mfg. Co., 198 U. S. 177, 25 S. Ct. 640, 49 L. Ed. 1003; Boatmen’s 
Bank v. Gillespie, 209 Mo. 217, 108 S. W. 74; First National Bank of Deadwood 
v. Rockefeller et al., 195 Mo. 15, 93 S. W. 761; State ex rel. v. Talbot, 123 Mo. 
69, 27 S. W. 366; State ex inf. v. A.. T. & S. F. Ry. Co., 176 Mo. 687, 707, 75 
S. W. 776, 63 L. R. A. 761. It follows that respondent judge is without jurisdic- 
tion to grant such relief in the cause pending before him. 


Want of jurisdiction to grant relief in plaintiff's main case as a matter of 
course precludes jurisdiction to apply the ancillary remedy of receivership, but 
for another reason also respondent judge has no power to appoint a receiver. 

In State ex rel. Missouri State Life Insurance Co. v. Hall, Judge, et al., 52 
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S.\W.(2d) 174 (not yet reported [in State reports]), we have so recently held the 
insurance laws of this state to constitute an exclusive code for the supervision 
and regulation of insurance companies that supporting authorities need not here 
be reviewed. In our opinion in that case we said: 

“The enactment of this comprehensive code made the state a real party in 
interest. The Superintendent of Insurance is the administrative officer in charge 
of that interest, and courts are without authority to interfere with his administra- 
tion of the code. * * * There is no place in an exclusive insurance code for 
an operating receiver.” ; 

[2] Plaintiff Licht, without consulting the superintendent of insurance or mak- 
ing him a party defendant, and in apparent defiance of the state’s approval and 
authorization, duly given through its Attorney General and superintendent of 
insurance, of defendant company’s plan of reorganization and right to proceed 
thereunder, seeks to have respondent judge appoint a receiver to take possession 
of defendant’s assets, “and, if advisable, to continue the operation of defendant 
company.” On authority of our decision in the Hall Case, supra, we hold that 
respondent judge is without power to grant such relief. 

[3] While relator company might have the above matters determined on 
appeal if ruled adversely below, it seems obvious that such remedy would be 
inadequate. The insurance business, like that of banking, is peculiarly dependent 
upon public trust and confidence. An order of receivership once made, though 
subsequently revoked for want of jurisdiction, would result in irreparable injury 
to defendant company. If satisfied, as we are in this case, that relator’s alleged 
injury is irreparable and imminent and other remedies are inadequate, the extra- 
ordinary remedy of prohibition will not be stayed for the giving of notice which 
would probably defeat its purpose, or because this remedy has not first been 
sought in another court of concurrent jurisdiction, and our court rules 32 and 33 
are to be so construed. 

The conclusions thus reached render discussion of other points raised by 
relators and respondents unnecessary. The preliminary rule in prohibition is made 
absolute. 

All concur. 


HABLUTZEL v. HOME LIFE INS. CO. OF NEW YORK. No. 21826. 


St. Louis Court of Appeals. Missouri. May 3, 1932. 
Rehearing Denied May 18, 1932. 
52 Southwestern Reporter (2d) 480. 


1. INSURANCE. 

_ Provision for waiver of premiums if “insured shall before attaining the age 
of 60 years furnish due proof * * * that he has become totally disabled” held 
agreement to waive premiums becoming due after date of disability. 

(For other cases, see Insurance, Dec. Dig. § 362.) 
2. INSURANCE. 

_ Where policy provision for waiver of premiums merely requires “due proof” 
of disability, proof need not be in writing or sworn to, and need not be strongest 
or best proof available. 

(For other cases, see Insurance, Dec. Dig. § 362.) 
3. INSURANCE. 


Insurer, whose local agent received verbal notice from insured’s wife, on her 
application for extension of time for payment of premiums, that insured had 
become totally disabled, held precluded from thereafter denying liability for return 
of premiums under premium waiver clause requiring due proof of disability before 
attaining age 60. 

Insurer should be held liable for return of back premiums paid by 
insured after date of disability in ignorance of his right, since the state- 
ment by insured’s wife to the agent concerning insured’s total and per- 
manent disability, made in connection with her application for extension 
of time for payment of premium on ground of such disability, should be 
regarded as due proof of notice of disability, or, if it may not be so 
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regarded, insurer under the circumstances must be held to have waived 

due proof as required by provision for waiver of premiums. 
(For other cases, see Insurance, Dec. Dig. § 362.) 

4. INSURANCE. 


Where insured through ignorance failed to claim policy waiver of payment of 
premiums after disability, insured could recover premiums paid after becoming 
disabled, plus interest on such premiums. 

(For other cases, see Insurance, Dec. Dig. § 198[6].) 

Haid, P. J., dissenting. 

Appeal from St. Louis Circuit Court; M. Hartmann, Judge. é 

Action by George F. Hablutzel against the Home Life Insurance Company oi 
New York. Judgment for plaintiff, and defendant appeals. 

Affirmed. 


Jones, Hocker, Sullivan & Angert and Raymond J. Lahey, all of St. Louis, for 
appellant. 


Leahy, Saunders & Walther and J. L. London, all of St. Louis, for respondent. 

Sutton, C. 

This is an action in equity commenced in the circuit court of the city of 
St. Louis, on April 18, 1930. Plaintiff holds a policy of insurance on his life for 
the sum of $2,000, issued by the defendant, on June 1, 1915. The policy contains 
the following provision: “If, after one full annual premium shall have been paid 
hereon and before default in the payment of any subsequent premium, the insured 
shall, before attaining the age of sixty years, furnish due proof to the Company 
that he has become totally disabled by bodily injury or by disease, so that he is 
and shall be permanently, continuously and wholly incapacitated for life and pre- 
vented thereby from pursuing any gainful eccupation, the Company by endorse- 
ment hereon shall agree to waive the payment of premiums which may thereafter 
fall due during the continuance of such disability.” 

Plaintiff's wife, Minnie Hablutzel, is the beneficiary named in the policy. 

Premiums on the policy in the sum of $39.94 are payable semiannually, on 
each Ist day of June and December. Plaintiff paid the first semiannual premium 
at the time of the issuance of the policy, and paid the premiums subsequently 
falling due up to the time of the commencement of this action. Plaintiff was 
forty-six years old at the time of the issuance of the policy, and was sixty-two 
at the time of the commencement of this action. In April, 1920, plaintiff fell 
down a flight of stairs and sustained an injury to his spine, whereby he was 
totally and permanently disabled from pursuing any gainful occupation. Notwith- 
standing his injury, being in ignorance of his right to be relieved from the pay- 
ment of the premiums on the policy during his disability, he continued to pay 
the premiums thereon. In August, 1930, plaintiff, being then over the age of sixty 
years, was advised of his right to be relieved from the payment of the premiums. 
He thereupon made demand upon the defendant for the premiums paid since his 
disability began. This was refused by the defendant. Thereupon plaintiff brought 
this action to recover such premiums, and to compel the defendant to indorse on 
the policy its agreement to waive the payment of premiums during the continuance 
of his disability. 

Upon the trial, the court gave judgment requiring that defendant make au 
indorsement on the policy waiving the payment of any further premiums, and 
that defendant return to plaintiff all premiums paid by him since the date of his 
injury. beginning with the premium paid in June, 1920. together with interesi, 
amounting to $652.32 principal, and $236.94 interest, making a total of $889.26. 
From this judgment, defendant appeals. 


Defendant’s contention, for the reversal of .the iudgment here, is that there 


is no evidence to show that plaintiff, before attaining the age of sixty years, 
furnished due proof of his disability. 


There is no contention concerning the fact of plaintiff's disahility. The evi- 
dence showing his continuous total disability from the time of his injurv up to 
the time of the trial is well nigh conclusive, and there is no evidence whatever 
to the contrarv. The evidence shows that he was suffering from locomotor ataxia, 


resulting from the injury to his spine, an ailment which is incurable and pro- 
gressive, and will grow worse until death. 
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Plaintiff, prior to his injury, was a steamfitter and wrecking engineer. He 
was employed, and earning $12 per day. He could read and write but indifferently. 
He testified that he did not know what was in the policy, and went on paying the 
premiums after his injury; that he just took the agent’s word for what was in 
the policy; that he knew he was insured for $2,000; and that was all he knew 
was in the policy. On cross-examination, after having had the provision of the 
policy with respect to the waiver of premiums read to him, and being asked if 
he understood it, he answered: “To tell you the truth, I don’t know anything 
about that policy, or insurance. I could read the thing over fifty times and know 
a darn sight less when I got through, and nine out of ten that has insurance is 
the same way. I didn’t know it was in there, and if I had I certainly would have 
acted differently.” 

Mrs. Hablutzel, plaintiff’s wife, testified: “My custom and habit was to pay 
the premium on the policy on the first of every six months, I always paid it. 
I took care of it because my husband was sick. I paid it at the defendant’s office 
in St. Louis. I talked to Miss Samuels at defendant’s office, concerning the pre- 
mium due June 1, 1922. I told her I didn’t have the funds to pay the premiums 
and asked her to give thirty days extension. I told her I was my husband’s main 
support and that I had a pretty hard time making ends meet, and she gave me 
that extension. The premium was not due until thirty days after June lst, but it 
worried me because we had always paid it around the first of June, or the first 
of December. Miss Samuels was the local cashier for the Home Insurance Com- 
pany. She always waited on me. I told her that my husband was permanently 
disabled, and the doctor did not expect him to live. I did not know at that time 
that the policy contained the total disability clause. I told Miss Samuels that my 
husband was totally and permanently disabled. I told her the doctor said he was 
totally and permanently disabled and that he was very ill. The premium due on 
June 1, 1922, I paid to Miss Samuels on June 24th.” 

Margaret Hablutzel, plaintiff's daughter, testified: “I recall going to the 
office of the Home Insurance Company in 1922, with my mother, and asking for 
an extension of the time for paying the premium then due on the policy. That 
was in the early part of June, because I had just come from school at the end 
of the school term. Mother always spoke to Miss Samuels, who was always so 
nice to her when she would pay the premiums. At the time we went down we 
were having a very hard time because my father had just come from the hospital. 
Mother went down and asked if she could have an extension, because she didn’t 
see how she could possibly raise the money at that time. Miss Samuels was very 
nice and said she had thirty days grace. Mother told her how dad was permanently 
disabled, and that it was up to her to take care of me and the home. At that 
time I was only thirteen years old, and didn’t know anything about the disability 
clause in the policy. Mother and I went to the Home Life Insurance Company 
office in the early part of June and asked if we could get a thirty days extension 
because we couldn’t pay the premium at that time—the funds were so low. Miss 
Samuels said we could have thirty days grace, and she would make a note of it 
and that we should not worry. Mother told her my father was permanently dis- 
abled and that two or three doctors had only given him six months to live. The 
doctors stated they would only give him six months to live.” 

Miss Samuels, being produced by defendant, testified: “I have been connected 
with the Home Life Insurance Company since 1919, at its office in St. Louis. My 
duties were in connection with premiums. I was agency cashier. I do not recall 
the conversation testified to by Mrs. and Miss Hablutzel. I do not recall it 
definitely enough to deny or confirm it. The usual procedure in handling disability 
claims is that the insured, or someone in the insured’s family, notifies the company 
of his disability, and then we get in touch with the agent who wrote the policy, 
and he has to make a report that the insured is disabled and is claiming on the 
disability. The claim is to be filled out by the person disabled or some member 
of his family. I have had conversations with Mrs. Hablutzel. All policy holders 
talk to me. When the company is notified of a permanent disability it is the duty 
of the agent who wrote the policy to go out and take proofs. At the time Mrs. 
Hablutzel says she had this conversation with me it was not my duty then to have 
charge of the disability claims unless they asked me something about them. At 
this time I do not recall definitely that I ever had any conversation with either 
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Mrs. or Miss Hablutzel concerning the disability or sickness of their husband or 
father. It is all vague to me; I don’t remember anything about it. ‘the first [ 
remember is when some woman of another company came in and notified us that 
the insured was disabled, and I immediately sent for the papers. That was about 
May, 1930.” 

[1] Concerning the question as to whether the waiver of the payment of the 
premiums begins under policy provisions similar to the provision under review 
here, there are two lines of decisions; one holding that proof of disability fixes the 
time when the waiver begins, and the other holding that the time of waiver 
begins at the time the insured becomes disabled, and that a reasonable time 
thereafter is allowed to make proof. These opinions appear to put different con- 
structions upon substantially the same language. 

In Minnesota Mutual Life Ins. Co. v. Marshall (C. C. A.) 29 F.(2d) 977, 
978, where the policy provision was very similar to the provision under review 
here, the court held that the provision required a waiver of payment from the 
beginning of the disability. The provision under review in that case is as follows: 
“If the insured, while the policy is in full force and effect, and without default 
in the payment of premiums, ‘shall become totally and permanently disabled, 
* * * and shall furnish satisfactory proof thereof, the Company will waive 
the payment of premiums thereafter becoming due. * * * Upon the receipt of 
due proof of total and permanent disabilities, * * * the Company will waive 
the payment of all premiums thereafter becoming due.’ ” 

The court, in construing this language, said: “However much the legal mind 
may differ as to the meaning of these provisions, the ordinary layman would con- 
strue them to mean that, in the event he became disabled before his premium 
fell due, his insurance would be continued until his disability was removed or 
until his death. That is the natural and reasonable construction to be placed upon 
the language used in this policy. Any other construction, to my mind, would be 
contrary to the full purpose of the contract and deprive the insured of one of 
the principal benefits of his policy. The right of the insured to have his premiums 
discontinued during disability is one that he had paid for. To make its operation 
depend upon the time of proof of disability, and not upon the time of disability 
itself, which was the real thing that he was protecting himself against, renders 
the provision of the policy under construction inoperative and the right of no 
value. * * * This is not an unreasonable and strained construction, and would 
be more in keeping, perhaps, with the representations made at the time of writing 
the insurance policy.” 

See, also, to the same effect, the following cases: Merchants’ Life Ins. Co. v. 
Clark (Tex. Civ. App.) 256 S. W. 969; State Life Ins. Co. v. Fann (Tex. Civ. 
App.) 269 S. W. 1111; Metropolitan Life Ins. Co. v. Carroll, 209 Ky. 522, 273 
S. W. 54; Hagman v. Equitable Life Assurance Society, 214 Ky. 56, 282 S. W. 
1112; Levan v. Metropolitan Life Ins. Co., 138 S. C. 253, 136 S. = 304; Marti v. 
Midwest Life Ins. Co., 108 Neb. 845, 189 N. W. — 29 A. L: 1507; Fidelity 
6 Life Ins. Co. v. Gardner’s Adm’r, 233 Ky. 88, 25 SW (ad) 69; O'Reilly 

. Guardian Mutual Life Ins. Co., 60 N. Y, 169, 19 Am. Rep. 151. 

Defendant places especial reliance on Bergholm v. Peoria Life Ins. Co., 284 
U. S. 489, 52 S. Ct. 230, 231, 76 L. Ed. 416, a recent decision of the Supreme 
Court of the United States. The policy provision under review in that case is as 
follows: “Upon receipt by the Company of satisfactory proof that the Insured is 
totally and permanently disabled * * * the Company will 1. Pay for the In- 
sured all premiums becoming due hereon after the receipt of such proof and 
during the continuance of the total and permanent disability of the Insured.” 


The court held that under this provision the receipt by the insured of proof 
of the insured’s disability was a condition precedent to a waiver of payment of 
premiums, and that the waiver did not take effect upon the occurrence of the 
disability. but upon the furnishing of proof. The court, after referring to the 
decision in Minnesota Mutual Life Ins. Co. v. Marshall, supra, and the construc- 
tion placed on the policy provision under review in that case, said: “We do not 
need to controvert this construction of the words quoted. or question the sound- 
ness of the view of the court that the existence of the disability before the 
nremium became in arrears, standing alone, was enough to create the waiver. In 
that view, the obligation to furnish proof was no part of the condition precedent 
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to the waiver; but such proof might be furnished within a reasonable time there- 
after. Here the obligation of the company does not rest upon the existence of the 
disability; but it is the receipt by the company of proof of the disability which 
is definitely made a condition precedent to an assumption by it of payment of the 
premiums becoming due after the receipt of such proof. The provision to that 
effect is wholly free from the ambiguity which the court thought existed in the 
Marshall policy.” 

The fundamental distinction between the policy provision under review in the 
Bergholm Case and the provisions under review in the Marshall Case, and in the 
present case, is this: In the Bergholm Case, the agreement is that, upon receipt 
by the company of satisfactory proof that the insured is totally and permanently 
disabled, the company will waive all premiums becoming due after receipt of 
such proof; whereas, in the Marshall Case, as in the present case, the agreement 
is that, if the insured shall furnish due proof that he has become totally and 
permanently disabled, the company will waive the payment of premiums there- 
after becoming due. Does this provision mean that the company will waive pre- 
miums becoming due after the insured has furnished proof, or after he has 
become disabled? We construe it to mean that the company will waive premiums 
hecoming due after the insured has*,become disabled, because this construction is 
more favorable to the insured, and more in consonance with the purpose of the 
provision, which is to give protection to the insured against disability. If it was 
the intention to waive only the premiums becoming due after the furnishing of 
proof, it would have been an easy matter for the company, who wrote the policy, 
to have said so in plain words, as was done in the Bergholm policy. It is 
significant that the Supreme Court, in construing the provision in the Bergholm 
policy, emphasizes the clause, “becoming due after the receipt of such proof,” 
and adds that this relieves the provision from the ambiguity existing in the 
Marshall policy. 

It is true, that the policy provision in the present case, giving it a literal 
construction, seems to require the proof to be furnished before the insured at- 
tains the age of sixty vears. It is difficult to believe, however, that it was in- 
tended that in this respect time should be regarded as of the essence of the 
contract. What possible difference could it make whether the proof be furnished 
before or after the insured attains the age of sixty years? The vital condition is 
that the disability occur before he attains that age. 


It will not do to construe too literally a policy provision such as this. The 
purpose of the provision must be looked to for guidance. If we should. construe 
the provision literally, the furnishing of due proof would be conclusive, so that 
the company would not be permitted to question the proof furnished, but would 
be compelled to waive the payment of premiums upon the furnishing of the 
proof, for this is just what it literally agrees to do. This shows to what absurdity 
a literal construction may lead. 

[2] However, the plaintiff here contends that due proof of his disability was 
made in June, 1922. In this, plaintiff refers to the conversation had between the 
plaintiff's wife and the defendant’s agent, at its St. Louis office. It will be observed 
that the defendant, who wrote the policy provision under construction, did not 
sce fit to prescribe, with any degree of particularity, the sort of proof required. 
It was content to require merely due proof. So far as we are advised, the courts 
have never defined, except in very general terms, what is meant by “due proof,” 
as used in insurance policies. The decisions indicate that the courts are in doubt 
as to the precise meaning. Having stated the requirement in such indefinite terms, 
leaving the insured to determine the meaning of the requirement, and make his 
proof accordingly, the company ought not be permitted to insist upon a technical 
compliance with the provision, either as to form or substance. It is clear that 
the proof does not have to be in writing, nor need it be sworn to. Nor must it 
he the strongest or the best proof available. If it is such as to give the insurer 
the essential facts upon which its liability depends, and is such as is credible, and 
ought ordinarily to induce belief in the truth of the facts stated, it would seem 
that it should be regarded as sufficient to meet the requirement of due proof. 

[31 In this case, the plaintiff’s wife, and his daughter, too, informed the 
defendant’s agent that the plaintiff was totally and permanently disabled, and that 
the doctors had so advised. This information was given to the agent who col- 
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lected the premiums on the policy, including an extra premium charged for 
protection against disability, and whose duty it was to receive information of 
disability, and take the preliminary steps for the allowance of disability claims. 
It is true the plaintiff did not make claim for a waiver of the premiums, but he 
did ask for an extension of the time for the payment of the premiums, and was 
told that the company would gladly allow an extension during the thirty days of 
grace he was already entitled to under the policy. The extension of time was 
asked for on the express ground that the insured had become totally and per- 
manently disabled, and was therefore unable to meet the payments. Defendant 
was thus put in possession of all of the facts essential to make out a prima 
facie case requiring a waiver of the premiums. Yet, because the plaintiff, through 
ignorance of his right to such waiver, failed to claim such waiver, defendant, with 
knowledge of the plaintiff’s right to such waiver, and with knowledge of the 
plaintiff's ignorance of such right, continued to collect the premiums, and contends 
now, not only that it is entitled to retain the premiums so collected, but that 
plaintiff, in his present disabled and helpless condition, must continue to pay the 
premiums until his death, or forfeit his insurance. We are unwilling to so hold. 
We think the statement of the facts concerning the plaintiff’s disability, made to 
the defendant’s agent, should be regarded, under the circumstances, as due proof. 
But if it may not be so regarded, surely, at least, defendant must be held to have 
waived due proof. 

[4] We conclude that plaintiff is entitled to recover the premiums paid after 
he became disabled, and to have a waiver of the payment of premiums hence- 
forth during the continuance of his disability. He is also entitled, we think, to 
interest on the premiums thus paid. This will accomplish substantial justice, and 
give to the plaintiff the disability protection for which he paid, and to which he is 
equitably entitled. 

The commissioner recommends that the judgment of the circuit court be 
affirmed. 

Per Curiam. 

The foregoing opinion of Sutton, C., is adopted as the opinion of the court. 

The judgment of the circuit court is accordingly affirmed. 

Becker and Nipper, JJ., concur. 

Haid, P. J., dissents, and requests that the case be certified to the Supreme 
Court because of conflict with the decision of the Supreme Court in Graves v. 
Metropolitan Life Ins. Co., 279 Mo. 240, 213 S. W. 846, and because the opinion 
is in conflict with the decisions of the Kansas City Court of Appeals in the cases 
of Hanna v. American Central Ins. Co., 36 Mo. App. 538, and Porter v. German- 
American Ins. Co., 62 Mo. App. 520. 


BOWERS v. MISSOURI MUT. ASS’N. No. 4863. 
Springfield Court of Appeals. Missouri. Aug. 22, 1932. 
52 Southwestern Reporter (2d) 599. 
1. INSURANCE. 

Life policy issued in consideration of payment of dues and assessments held 
assessment policy rather than policy of old line company (Mo. St. Ann. § 5745). 

(For other cases, see Insurance, Dec. Dig. § 124.) 

2. INSURANCE. 

Without tender of dues and assessments paid on assessment life policy do- 
mestic insurance company could not defend action on ground of misrepresenta- 
tions as to insured’s health (Mo. St. Ann. §§ 5735, 5754). 

(For other cases, see Insurance, Dec. Dig. § 615.) 

Appeal from Circuit Court, Greene County; Warren L. White, Judge. 

“Not to be officially published.” 

Suit by Earl B. Bowers against Missouri Mutual Association. From judg- 
ment for plaintiff, defendant appeals. 

Affirmed and certified to Supreme Court. 

O. J. Page, Harry Neale, and F. W. Barrett, all of Springfield, for appellant. 

Haymes & Dickey, of Springfield, for respondent. 

Sirsa, J. 
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This is a suit to recover on a life insurance policy issued by the defendant. 
The petition, omitting caption and signature, is as follows: 

“Comes now the plaintiff and states that the defendant is a life insurance 
corporation organized and existing under the laws of the State of Missouri, with 
its principal offices at Springfield, Missouri. 

“Plaintiff further states that on the 3rd day of March, 1928, in consideration 
of the application of Marietta Bowers therefor and of the dues and assessments 
paid therefor, the defendant executed and issued its policy or certificate of insur- 
ance No. A—3703, in writing, whereby the defendant insured the life of the said 
Marietta Bowers and agreed that within ninety days after the receipt at the 
home office of the defendant in Springfield, Missouri, of satisfactory proof of the 
death of said applicant, that the defendant would pay to Earl B. Bowers, this 
plaintiff, if living, the sums of money therein set forth, which policy or certificate 
provided that should the death of the applicant occur within the first four months 
after the date of delivery and acceptance of said policy or certificate, the defend- 
ant would pay the sum of Four Hundred Dollars ($400.00) and that the value of 
said certificate should thereafter increase each month by the sum of One Hun- 
dred Dollars ($100.00) for a period of six months when said certificate would 
reach its maximum value, One Thousand Dollars ($1,000.00) at the expiration of 
ten months from the date of the delivery thereof; that said policy issued upon 
the condition that any and all assessments due and to become due thereupon pur- 
suant to the provisions of said application and the by-laws of said association, 
should be fully and promptly paid, and upon the proviso that the holder of said 
certificate or policy should fully comply in all respects with the conditions and 
agreements contained in said application, in said certificate and in the by-laws 
and articles of agreement of said association; that said certificate is herewith 
filed and marked, ‘Exhibit A.’ 

“Plaintiff further says that this plaintiff is the Earl B. Bowers named as 
beneficiary in said policy or certificate; that the said Marietta Bowers died on 
the 5th day of August, 1929, and that at the time of the death of said Marietta 
Bowers, said policy or certificate had reached its maximum value of One Thou- 
sand Dollars ($1,000.00); that immediately after the death of the said Marietta 
Bowers this plaintiff as said beneficiary in said policy or certificate furnished and 
provided the defendant association with satisfactory proof of the death of said 
applicant; that prompt and full payment of any and all assessments due and to 
become due on said policy or certificate were duly paid to the defendant; that 
said certificate holder up to the time of her death fully complied in all respects 
with the conditions and agreements of said policy and performed all the things 
required of her by said policy. 

“Plaintiff further states that said One Thousand Dollars ($1,000.00) has been 
due him since the 5th day of August, 1929; that within said ninety days after the 
receipt of said proof of death the defendant association failed and refused to pay 
this plaintiff said sum under said policy, though the plaintiff repeatedly demanded 
payment thereof; that since the expiration of said ninety days, this defendant has 
failed and refused and still fails and refuses to pay the plaintiff said One 
Thousand Dollars ($1,000.00) though the plaintiff has repeatedly demanded said 
sum of the defendant; that this plaintiff and the said Marietta Bowers having 
complied in all respects with the conditions and agreements in said policy, the 
sum of One Thousand Dollars ($1,000.00) is now due the plaintiff, but that 
the defendant fails and refuses to pay said sum, and that the plaintiff has been 
compelled to employ attorneys to bring and prosecute this suit to collect the 
amount of money justly due the plaintiff as aforesaid, and that the reasonable 
value of the fees of said attorneys is Two Hundred and Fifty Dollars ($250.00). 

“Plaintiff further states that the defendant company should have paid said 
One Thousand Dollars ($1,000.00) to this plaintiff within said ninety days and 
before the bringing of this suit, but has on the contrary, without just cause or 
excuse, refused and failed to pay the plaintiff according to the terms of said con- 
tract and policy, and that the failure and refusal of the defendant so to pay the 


plaintiff is and was vexatious refusal, in the amount of One Hundred Dollars 
($100.00). 


“Wherefore, plaintiff prays judgment against the defendant in the sum of 
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One Thousand Dollars ($1,000.00) with interest thereon at the rate of six per 
cent (6%) per annum from the 5th day of August, 1929, and in the sum of One 
Hundred Dollars ($100.00) as damages, and in the sum of Two Hundred and 
Fifty Dollars ($250.00) as attorney’s fees, for said vexatious delay and refusal.” 

To which petition the defendant filed the following amended answer, caption 
and signature omitted: 

“Comes now the defendant for its amended answer in the above entitled 
cause, and admits that it issued a certificate of insurance, No. A—3703 on the life 
of Marietta Bowers, in favor of Earl B. Bowers, the plaintiff herein, and that the 
insured Marietta Bowers died on the date alleged in plaintiff's petition, but de- 
fendant denies each and every other allegation in plaintiff’s petition contained. 

“Further answering said petition, defendant says that the beneficiary named 
in said policy, Earl B. Bowers acting for and on behalf of himself and without 
the knowledge or consent of the insured, prior to the issuing of said certificate of 
insurance, did make an application in writing, dated and signed by the said Earl 
B. Bowers of the city of Springfield, Greene County, Missouri, and that the 
same was presented to the defendant Company, wherein and whereby the said cer- 
tificate of insurance upon the life of Marietta Bowers and for the benefit of the 
said Earl B. Bowers was applied for, and which said application was presented to 
the home office of the defendant company, and there by the same proper officials 
of the defendant company the same was approved, the defendant relying upon 
the statements and representations and warranties in said application contained. 


“Defendant says that the certificate of insurance filed with the petition of the 
plaintiff, upon which said action is based, was issued solely on the faith of said 
application, which, by the terms thereof and of said policy, is made a part of the 
contract of insurance sued on; and defendant says that said application and the 
policy issued thereon contained the entire contract of insurance entered into by 
the defendant and the applicant. 

“Defendant says that in said application it was agreed and warranted by the 
said Earl B. Bowers, as follows: 

“*T the undersigned, have signed the name of said applicant to the application 
and in so doing so vouch for and warrant the truthfulness of all answers to the 
questions contained herein, and agree for the applicant to all conditions set forth 
in this application.’ 


“‘T hereby warrant and agree that the foregoing statements and agreements 
and the foregoing answers and each of them to the foregoing questions are full, 
complete and literally true, and that the literal truth of same shall be and is 
hereby made a condition precedent to any liability on any certificate which may 
be issued to me by the Missouri Mutual Association, and I hereby tender said 
answers, warranties, statements, and agreements to the Missouri Mutual Associa- 
tion as a basis for the issuance by it to me of a certificate of insurance.’ 


“Defendant further says that in said application aforesaid the following 
questions, among others, were asked and propounded to the applicant, Earl B. 
Bowers, as follows: 


“‘T hereby agree that this application is a part of the contract and is a war- 
ranty by me, the applicant, of the truthfulness of all answers and statements 
herein set forth. 


“‘T hereby warrant and agree that I am now of sound body, mind, and 
health, and free from disease or injury,’ and answered those said warranties for 
and on behalf of the insured with ‘Yes’ and that in answer to the question, ‘Have 
you any of the following diseases’ answered as follows: 

“Kidney ‘No’ 

“Stomach ‘No’ 

“Liver ‘No’ 

“Cancer ‘No’ 

“Heart ‘No’ 

“Bowel Trouble ‘No’ 

“Diabetes ‘No’ 

“Female Trouble ‘No’ 

“Insanity ‘No’ 
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“Paralysis ‘No’ 

“Rheumatism ‘No’ 

“Lung ‘No’ 

“Dropsy ‘No’ 

“Rupture ‘No’ 

“Tuberculosis ‘No’ 

“Any other defect or ailment ‘No.’ 

“Defendant alleges and charges the fact to be that all of said answers here- 
inbefore mentioned as having been made by the said Earl B. Bowers and reduced 
to writing were absolutely false and made for the purpose of defrauding and 
deceiving defendant company; that defendant has been informed and charges the 
fact to be that the insured Marietta Bowers, at the time of the making and sign- 
ing of said application hereinbefore mentioned, was then, and had for a long time 
been suffering from the disease of cancer, from which disease she never re- 
covered, but died on the day and date alleged in the petition; and that the appli- 
cant therein well knew at the time of making said application the said Marietta 
Bowers was frail, sick, and afflicted with cancer and other diseases, and willfully 
misrepresented the condition of her health to obtain the certificate of insurance 
herein sued on; and that the defendant believing the representations so made by 
the plaintiff to be true was induced to issue and did issue the said certificate of 
insurance; and that if the plaintiff had truthfully answered the questions in said 
application in regard to the health of the insured at the time the application was 
made, the defendant would not have issued said policy. 

“Defendant further states that at the time of the issuing of the certificate of 
insurance herein on the life of Marietta Bowers and at the time of her deatit, 
the plaintiff, the beneficiary in said certificate, had no insurable interest therein; 
and that no relationship such as is required by law and the by-laws of said as- 
sociation existed between the insured and the beneficiary; and that the beneficiary 
had nb pecuniary interest in the life of the said Marietta Bowers. 

“Wherefore, defendant having fully answered asks to be discharged with its 
costs.” 

“Wherefore, defendant having fully answered asks to be discharged with its 
costs.” 

Over the objections and exceptions of the defendant the court sustained a 
motion of the plaintiff to strike out the italicized words in the second paragraph 
of the amended answer and the italicized words in the next to the last para- 
graph thereof. 

Trial was had on the petition and modified amended answer on March 11, 
1930, and a verdict and judgment was had for the plaintiff in the sum of $1,020. 
The $20 being designated as interest. 

Motion for new trial being overruled, an appeal was taken to this court. 

The motion for new trial is as follows: 


“Comes now the defendant and moves the Court to set aside the verdict and 
finding of the jury and grant defendant a new trial in the above entitled cause 
for the following reasons: 


“1. Because the court erred in giving Instruction No. 1 on behalf of the plain- 
tiff. 

“2. Because the court erred in modifying Instruction No. 2 offered by the de- 
fendant, by inserting the words ‘and died as a result thereof.’ 


“3. Because the court erred in striking out part of defendant’s amended ans- 
wer, consisting of the following words in the next to the last paragraph of said 
amended answer: ‘and at the time of her death,’ for the reason that the court in 
so doing held that it was no defense to an action on a life insurance policy that 
the insured and beneficiary who were husband and wife had been divorced be- 
tween the time of the issuing of said policy and the time of the insured’s death. 

“4. Because the court erred in excluding proper, competent, and relevant evi- 
dence offered by the defendant. 


“cr 


; 5. Because the court erred in admitting incompetent, irrelevant, immaterial, 
improper, and inadmissible evidence on the part of the plaintiff, over the objec; 
tions of the defendant. 
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“6. Because the verdict of the jury is against the law and the evidence and 
should have been for the defendant. 


“7. Because the verdict is against the evidence and against the weight of the 
evidence. 

“8. Because under the pleadings and all the evidence, the défendant’s demur- 
rer at the close of all the evidence should have been sustained.” 

[1] The plaintiff contends here that the defendant was sued as an old line 
insurance company, and that the defendant did not plead or prove that it was any 
other kind of a company, and that the defendant should be held as an old line 
company, and that the policy was issued subject to the rules and law governing 
old line insurance policies, and that because of this, it was not error for the court 
to strike out that part of the amended answer. 

We feel that the plaintiff’s petition itself shows that this was recognized 
and treated as an assessment policy by the plaintiff. In the very beginning of the 
petition language was used that would so indicate. The petition states: “That 
on the 3rd day of March, 1928, in consideration of the application of Marietta 
Bowers therefor and of the dues and assessments paid and to be paid therefor, 
the defendant executed and issued its policy or certificate of insurance, etc. * * * 
That said policy was issued upon the condition that any and all assessments due 
and to become due thereupon pursuant to the provisions of said application and 
the by-laws of said association, should be fully and promptly paid, and upon the 
proviso that the holder of said certificate or policy should fully comply in all re- 
spects with the conditions and agreements contained in said application, in said 
certificate and in the by-laws and articles of agreement of said association; that 
said certificate is herewith filed and marked as, ‘Exhibit A.’” 

The petition alleged that all assessments due and to become due on said pol- 
icy or certificate were duly paid to the defendant. The certificate filed in suit 
showed it to be an assessment company certificate. 

So it is our conclusion that this is a suit on an assessment policy or certifi- 
cate and that it is governed by the law affecting assessment companies and cer- 
tificates. Section’ 5745, R. S. Mo. 1929 (Mo. St. Ann. § 5745); Morrow v. Life 
Association, 184 Mo. App. 308, 168 S. W. 882; Wall v. Commonwealth C. Co., 
225 Mo. App. 657, 39 S.W.(2d) 441; Ficklin v. Mo. State Life Ins. Co., 205 Mo. 
App. 452, 225 S. W. 102. 

[2] In this case no tender of the return of premiums was made, and the 
plaintiff contended in the trial, and contends here, that even though the certifi- 
cate or policy be considered as an assessment policy, the defendant must return 
the premiums before any defense can be made to the policy on account of mis- 
representations The defense contends that the statute with reference to mis 
representations does not apply in this case because the defendant is a domestic 
corporation, and that the defense of misrepresentation mentioned in section 5735, 
R. S. Mo. 1929 (Mo. St. Ann. § 5735), does not apply to resident assessment com- 
panies, because section 5754), specifically provides that it shall apply only to for- 
eign companies, and that because the defendant is a resident or domestic corpo- 
ration with its principal office at Springfield, it is not deprived of making the de- 
fense of misrepresentation even though no return of premiums was made or 
tendered. The defense bases its contention upon the wording of section 5754, 
supra, and the holding of the St. Louis Court of Appeals in the case of Reed v. 
Missouri Mutual Association, 5 S.W.(2d) 675, 676. 


The plaintiff contends that by the provisions of section 5754, assessment com- 
panies are brought under the provisions of section 5735, R. S. Mo. 1929, and that, 
because the defendant did not tender back the premiums, it is estopped to make 
the defense of misrepresentations, and relies largely upon the case of Anderson 
v. Missouri Benefit Association, 198 Mo. App. 97, 199 S. W. 740. 

We are unable to reconcile the holdings in the two cases, above cited, but we 
believe the reasoning in the Anderson Case is the most logical, and the one that 
we should follow. Without attempting to restate the reasoning here, we hold 
with the reasoning in that case that it was necessary for the defendant to tender 
the return of the premiums before it could make the defense of misrepresenta- 
tions as to the insured’s health at the time of the issuing of the policy. 

Since practically the entire defense hinges on that contention, and since we 
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have reached the conclusion that the defendant could not make these defenses 
without having made the tender, which was not done in this case, the judgment 
should be affirmed. It is therefore ordered that the judgment be affirmed, but 
because this conclusion is in conflict with the opinion of the St. Louis Court of 
Appeals in the case of Reed v. Missouri Mutual Association, 5 $.W.(2d) 675, 
this case is therefore ordered certified to the Supreme Court of this state for fi- 
nal determination. 
Cox, P. J., and Bailey, J., concur. 


CHUZ v. COLUMBIAN NAT. LIFE INS. CO. 


Circuit Court of New Jersey, Essex County. May 12, 1932. 
162 Atlantic Reporter 395. 
1. INSURANCE. 


Incontestability clause does not apply to representations made to procure 
reinstatement of policy. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

2. INSURANCE. 

Incontestability clause in policy, being in derogation of common law, should 
be strictly construed and not read into reinstatement agreement. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

Action by Balay Chuz against the Columbian National Life Insurance Com- 
pany. 

Decision in accordance with opinion. 

Abraham Silverstein, of Milburn, for plaintiff. 

Osborne, Cornish & Scheck, of Newark (by Emanuel P. Scheck, of Newark), 
for defendant. 

DuncaN, J. 

[1, 2] The policy in this case has the usual incontestability clause, which is to 
the effect that this policy shall be incontestable after one year during the lifetime 
of the insured from the date of issue, except for nonpayment of premium. The 
question in this case is whether or not that same agreement of incontestability 
should be read into the policy as changed by a reinstatement agreement at the 
time of such reinstatement, and whether or not the policy is incontestable after 
the period of one year from each reinstatement. If that be read into the policy, 
then the defendant in this case is now barred from setting up fraudulent repre- 
sentations in the application for reinstatement. 

In the case of Mutual Life Insurance Company v. Dreeben, 20 F.(2d) page 
394, Judge Atwell, of the United States District Court, says, in effect, as stated 
by the second syllabus, the reinstatement of a life policy after a lapse as permitted 
by its terms does not create a new contract,. but is a revival of the original 
contract, and the clause in a policy making it incontestable after two years 
applies to representations made in the application for reinstatement, for falsity 
of which insurer may contest the policy within two years after they are made. 
He says [page 395 of 20 F.(2d)]: “The two years begin to run as to reinstate- 
ment representations when they were made. Two years after reinstatement their 
falseness may not be advantaged by the company.” The inference from this is 
that the insurer cannot contest a policy after the expiration of two years from 
the reinstatement. 

Precisely the contrary opinion is given by Judge Woodward, in the United 
States District Court for the Northern District of Illinois, in Alper v. New 
York Life Insurance Co., 41 F.(2d) pages 956, 957, in which he holds that in 1 
suit of this kind the “plaintiff must maintain two contracts. One is the contract 
of reinstatement. The other is the original policy as restored by the contract of 
reinstatement ;” and “the incontestable clause is a part of the restored contract. 
It is no part of the contract for the restoration of the policy. The new contract 
for the reinstatement of the policy is subject to be attacked for fraud.” I have 
read very carefully that case and the case therein cited by Judge Woodward; 
namely, New York Life Insurance Company v. Feicht, another Illinois case, 
reported in (D. C.) 29 F.(2d) at page 318. 

The decision of this question is a matter of first impression in New Jersey. 
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There appears to be no case directly in point as to whether or not the incontest- 
ability clause should apply to a contract of reinstatement. Therefore I am at 
liberty, so far as the decisions in this state are concerned, to adopt whichever 
policy seems to be the more convincing, and I am convinced that the better 
reasoning is that of Judge Woodward in the Alper Case, and I hold that the 
incontestability clause does not apply to the reinstatement. That results in over- 
ruling of the objection. This incontestability clause, being in derogation of common 
law, should be strictly construed, and should not be read into the new contract 
for the reinstatement of the policy. 


CAMPANARO v. PRUDENTIAL INS. CO. OF AMERICA. 
Supreme Court, Appellate Division, Second Department. Oct. 17, 1932. 
259 New York Supplement 951. 
INSURANCE. 


Recourse to application to prove character of insured’s representation of age 
held not indispensible, where insured accepted policy bearing indorsement concern- 
ing age. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

Appeal from City Court of Yonkers. 

Action by Rachel Campanaro against the Prudential Insurance Company of 
America. From an order denying plaintiff’s motion to strike out the answer and 
for summary judgment, plaintiff appeals. 

A firmed. 

See, also, 235 App. Div. 702, 255 N. Y. S. 704. 

Argued before Lazansky, P. J., and Young, Hagarty, Carswell, and Tompkins, 


Myron J. Shon, of Yonkers, for appellant. 

Ralph Earl Prime, Jr., of Yonkers, for respondent. 

Per Curiam. 

Order of the City Court of Yonkers denying plaintiff's motion to strike out 
answer and for summary judgment affirmed, with $10 costs and disbursements. 

The indorsement with respect to the age on the first page of the policy may 
be deemed to be part of the policy; the acceptance of the policy by the deceased 
with that indorsement thereon may be deemed to be a representation with respect 
to his age, upon which representation the premiums paid by the deceased were 
computed. Therefore, recourse to the application to prove the character of the 
representation made by the deceased with respect to his age is not indispensable, 
although such recourse has been approved. Edelson v. Metropolitan Life Insur- 
ance Co., 95 Misc. 218, 158 N. Y. S. 1018: Metropolitan Life Insurance Co. v. 
Trilling, 194 App. Div. 178, 184 N. Y. S. 898. 


AMERICAN HOME FOUNDATION, Inc, v. CANADA LIFE ASSUR. CO. 
Supreme Court, Special Term, New York County. Nov. 10, 1931. 


260 New York Supplement 106. 
INSURANCE. 
Limitation of coverage provision in policy insuring life of one killed in air- 
plane crash held not affected by incontestability clause. 

The policy limited insurer’s liability to premiums paid, if insured’s 
death occurred during first two years of policy as result of making aerial 
flights, except as passenger, without insurer’s written consent, and pro- 
vided that it should be incontestable after two years, and insured died in 
crash of airplane operated by him within two years after issuance of 
policy. 

(For other cases, see Insurance, Dec. Dig. § 400.) 


Action by the American Home Foundation, Incorporated, against the Canada 
Life Assurance Company. On defendant’s motion to strike out part of plaintiff's 
second amended reply. 

Motion granted. 

John J. Cunneen, of New York City, for the motion. 

Samuel Hershenstein, of New York City, opposed. 

WaASSERVOGEL, J. 
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Defendant moves to strike out that part of the second amended reply desig- 
nated therein as “Second Separate and Distinct Affirmative Reply to the Defense 
contained in the Answer,” for legal insufficiency. The action is brought by plain- 
tiff, as beneficiary of a policy of insurance issued by defendant January 9, 1929, 
on the life of one Wallace R. Chapin, an officer of plaintiff, in the sum of $25,000. 
The policy contains the following provision: “During the first two years of this 
policy the assured may not engage in any branch of aeronautics or make any 
aerial flights whatsoever, otherwise than as a passenger who is not owner of the 
conveyance, without the written consent of the company and the payment of 
such extra premiums as the company may determine. Should the death of the 
assured occur during the first two years of this policy directly or indirectly as a 
result of his so engaging in any branch of aeronautics or of making the aerial 
flights referred to above without paying the extra premium required by the com- 
pany, the liability of the company shall be limited to the return of all premiums 
paid.” 

Defendant brings itself within the provisions of the coverage limitation by 
alleging “that the said Wallace R. Chapin did engage in aeronautics and did make 
aerial flights otherwise than as a passenger who was not the owner of the con- 
veyance without obtaining the written consent of the defendant and without 
making any payment of extra premiums whatsoever; and that on the 10th day of 
May, 1930, the assured, Wallace R. Chapin, was making an aerial flight and was 
alone in the aeroplane operating same and not a passenger therein; and was 
operating and flying said aeroplane alone at a high altitude from the earth when 
said aeroplane fell and crashed with great force and violence, causing injuries to 
the said Wallace R. Chapin from which he died on May 11, 1930.” Plaintiff in its 
second amended reply pleads an incontestability clause in the policy in order to 
defeat the defense of limitation of coverage. The clause reads as follows: “In- 
contestability. After two full years from its date of issue this policy shall, sub- 
ject to the payment of premiums and to the terms of such disability and double 
indemnity benefit privileges (if any), as form a part of this contract, be incon- 
testable.” This clause merely provides after two years from date of issue the 
policy, subject to payment of premiums, to terms of disability and double indemnity 
privileges, shall be incontestable. 

In Matter of Metropolitan Life Insurance Co. v. Conway, 252 N. Y. 449, 169 
N. E. 642, it was held that the limitation of coverage provision is not affected 
by the incontestability clause. Defendant is not contesting the policy because of 
anything involved in its inception. It is insisting that the terms of the policy be 
carried out. 

Motion granted. Order signed. 


BROWN vy. JOHN HANCOCK MUT. LIFE INS. CO. OF BOSTON, MASS. 
Municipal Court of City of New York, Borough of Queens, Sixth District. 
Oct. 18, 1932. 

260 New York Supplement 154. 

1. INSURANCE. 

Where life policy named insured’s wife as beneficiary, release given insurer 
by wife precluded wife from subsequently suing on policy as administratrix, not- 
withstanding facility of payment clause. i 4 

Wife being specifically named as beneficiary and having in good faith 
settled the claim and executed general release, there was nothing left on 
which action could be instituted by administratrix or any other person, 
notwithstanding facility of payment clause gave company option of 
making payment to beneficiary, or to executor or administrator of in- 
sured. 

(For other cases, see Insurance, Dec. Dig. § 603.) 


Action by Catherine Brown, as administratrix of James Brown, deceased, 
against the John Hancock Mutual Life Insurance Company of Boston, Mass. 
Judgment for defendant. 


Irving A. Cook, of Brooklyn (John J. Finn, of New York City, of counsel), 
for plaintiff. 
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Hirsh, Newman, Reass & Becker, of New York City (Irving Moldauer, of 
New York City, of counsel), for defendant. 

KeirH, J. 

This is an action brought to recover the balance alleged to be due of the 
proceeds of an industrial life insurance policy issued upon the life of plaintiff’: 
intestate February 27, 1929, amounting to $480. The death of the insured occurred 
on the 6th day of May, 1929. Plaintiff is decedent’s widow. She was appointed 
administratrix on the 13th day of July, 1929, by letters duly issued out of the 
Surrogate’s Court of Kings county. Action was taken against the defendant on 
the 11th day of May, 1932, and was tried on the 24th and 25th days of June, 
1932. Counsel stipulated on the record that the court might render its decision 
beyond the time limited by law. 

The policy is in part in the following form: 

“The John Hancock Mutual Life Insurance Company of Boston, Massachusetts 

“In consideration of the payment of the premium stipulated herein on or 
before each Wednesday during the continuance of this policy until premium pay- 
ments cease by the terms hereof, grants this insurance with the privilege and 
benefits and subject to the conditions and provisions on this and the three follow- 
ing pages which are hereby made a part of this contract and constitute the entire 
contract between the parties hereto. 
——————————————————————————————————————————————————————————————————————_ 

Policy Number Date 
19224144 February 27, 1929 


Name of Insured | Name of Beneficiary Relationship to 


Insured 


James Brown Catherine Brown Catherine 


Full Policy Age next birth-| Weekly Agent 
Amount day Premium 
480. Dollars 45 years 50 cents 1941 


“On satisfactory proof of the death of the insured made in the manner and 
to the extent required herein and upon surrender of the Policy and Premium 
Receipt Books, the Company will pay the amount due hereunder.” 

Immediately after using the language already referred to, the policy contains 
the usual “Facility of Payment Clause,” in which it is provided: 

“The Company may make any payment or grant any non-forfeiture benefit 
provided herein either to the beneficiary above named, if living, or to such other 
living beneficiary as may be duly and finally designated, and recognized by en- 
dorsement hereon, or to the Executor or Administrator of said Insured or to 
any relative by blood or connection by marriage, or to any person appearing to the 
Company to be equitably entitled thereto by reason of having incurred expense 
in any way on behalf of the Insured for burial or for any other purpose; and 
the receipt of any such payee shall be conclusive evidence that payment has been 
made to the person or persons entitled thereto and that all claims under this 
policy have been fully satisfied. 

“This policy shall not take effect unless upon its date the Insured shall he 
alive and in sound health and the premium duly paid.” 

There is no question of breach of warranty involved, but the policy does 
contain the following express condition: 

“Policy When Void. This policy shall be void:-(1) If the Insured has been 
rejected for insurance by this or any other company, society or order; or has 
attended any hospital or institution of any kind engaged in the care of human 
health or disease, or has been attended by any physician, within two years before 
the date hereof, for any serious disease, complaint or operation; or has had 
before said date any pulmonary disease, cancer, sarcoma, or disease of the heart 
or kidneys: unless each such rejection, medical and hospital attendance and 
previous disease is specifically waived by an endorsement in the space for endorse- 
ments on Page 4 hereof signed by the Secretary; (2) or if an Industrial or 
Weekly Premium Policy previously issued by this Company on the life of the 
Insured shall be in force on the date hereof or running as extended insurance, 
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unless this policy bears an endorsement signed by the Secretary authorizing its 
continuance in addition to such previously issued insurance. The Company shall 
not be presumed or held to know of the issue of any prior policy or to know of 
any prior rejection.” 

‘The policy contains the additional clause as to proof of claim: 

“Proof of Claim. In case of death of the Insured, proofs of claim shall be 
made on blanks to be provided by the Company and shall contain full answers of 
the claimant, physician and other person to all the questions asked therein and 
shall conform to all the requirements thereof.” 

The proofs of death were filed with the defendant by Catherine Brown, the 
widow, prior to her appointment as administratrix. The evidence showed to the 
satisfaction of thé court that, at the time of the filing of the proofs of death, 
the representative of the company informed Mrs. Brown, the widow, that they 
had information that the insured had breached the condition of the policy and 
that they would not allow the claim, but that, if she wished to settle the same, 
they would return to her the premiums received by the company, amounting to 
$7, in which event she must execute a release to the company of all claims. At 
the same time they paid her the amount of another policy which the insured had 
in the same company. She accepted this proposition and executed and delivered to 
the company the following release: 

“Whereas a dispute has arisen as to the validity of policy numbered 19224144 
ior the sum of $480 issued by the John Hancock Mutual Life Insurance Company 
on the life of James J. Brown, now deceased, and it is deemed best that the 
matter be finally settled, 

“Now therefore, 1, Catherine Brown, hereby acknowledge to have received 
from said Company Seven Dollars ($7.00) being the full amount paid as pre- 
miums on said policy, in full settlement and satisfaction, and hereby release and 
forever discharge said Company from all claim and demand whatever on account 
of or arising out of or relating to said policy or by reason of premiums paid 
thereon; and I hereby covenant that I am the sole owner and holder of said 
policy and entitled to have and receive all moneys payable thereunder, and that 
I will save said Company harmless from all cost, demand and damage by reason 
thereof. 

“Witness my hand and seal, this 9 day of May, 1929. 

“TSeal] [Signed] Catherine Brown. 

“In presence of: 

“Charles E. Moore 
“State of New York, County of Kings—ss. 

“On this 9 day of May, 1929, before me personally appeared Catherine Brown 
to me known to be the person described in and who executed the foregoing instru- 
ment, and acknowledged that she executed the same as her free act and deed. 

; “TSigned] Charles E. Moore, 

“TOfficial Seal.] Notary Public.” 

In its answer, the defendant company sets up, among other defenses, the 
following: : 

“Eleventh: That in and by the terms of said policy, it was specifically pro- 
vided that said policy should be void if the insured were not alive and in sound 
health upon the date of said policy. 

“Twelfth: That upon the date of said policy, the insured was not in sound 
health, but was then and for some time prior thereto, had been suffering from 
serious diseases and ailments. 

“Thirteenth: That promptly upon learning of the matters set forth in the 
preceding paragraph and as otherwise set forth in this answer relating to the 
ill health of the insured and the medical treatment which had been accorded ta 
him, this defendant duly and unconditionally tendered to Catherine Brown, the 
widow of the insured and the person designated in said policy as the beneficiary 
thereunder, the sum of $7.00, being the aggregate sum of the premiums paid upon 
said policy, together with the original policy, at the same time refusing to he 
further hound by the aforesaid policy. 

“Fourteenth: That the premiums so tendered by the defendant to the afore- 
said Catherine Brown were accepted by her and she, at that time, authorized the 
defendant, in pursuance of such acceptance, to retain the aforesaid policy.” 
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They also set up as a defense: 

“That heretofore and on or about the 9th day of May 1929, and before th 
commencement of this action, the aforesaid Catherine Brown, for a valuable con- 
sideration, executed a release in writing and under seal, whereby she acknowledged 
full settlement and satisfaction of any and all claims or causes of action which 
she might have under said policy, and released and discharged this defendant 
from any and all liability on the policy set forth in the complaint herein.” 

The defendant urges that the present plaintiff suing as administratrix is not 
the proper party to bring this action, but that the widow, as the designated 
beneficiary in the policy, was the only person entitled to bring a proceeding in the 
first instance. 

[1] If the defendant’s position be sustained, it must logically follow that 
plaintiff's contention as to the invalidity of the settlement and release must 
fail, since the power to sue ordinarily carries with it the power to settle. The 
court is of the opinion that the defendant is correct in its contention that the 
administratrix had no right to institute this action. In the case of Mary Kane 
v. Metropolitan Life Insurance Company, 143 Misc. 631, 634, 256 N. Y. S. 917, 
decided by Mr. Justice Pette of the Municipal Court, May 4, 1932, it is to be 
noted that the executrix or administratrix was named as beneficiary in the 
body of the policy and the widow was named among the group in the “Facility 
of Payment Clause.” The learned justice, for whose opinion the court has the 
highest respect, in speaking of the rights of the administratrix in that case, used 
the following language: “It will be noticed that the claim was essentially one 
perhaps not vested in (Cohen v. John Hancock Mutual Life Insurance Co., 135 
App. Div. 776 [119 N. Y. S. 850]), but belonging to the estate, contingent, how- 
ever, upon the company’s exercise of its privilege or option to pay any relative. 
The wife, as such, had no right of claim against the company. The company 
could, it it choose, pay the wife, but it need not do so. Of course the optional 
clause does not enable the company to escape making payment or defeat the 
claim of the proper claimant by exercising the option in bad faith. (Cohen v. 
John Hancock Mutual Life Insurance Co., supra.) Hence, the wife, as such, 
had no claim which she could release. That proposition has been settled by the 
Appellate Division in this department, and through affirmance, by the Court of 
Appeals in McCarthy v. Prudential Ins. Co. [of America] (224 App. Div. 350 
1231 N. Y. S. 124]; affd., 252 N. Y. 459 [169 N. E. 645]), in which case, upon a 
similar form of policy, the company settled with the sister of the insured who 
gave a release, and it was held that as against the administrator the release was 
invalid. The faet that the wife and the administratrix happen to be the same 
person does not alter the situation. (Smith v. Prudential Ins. Co. [of America] 
147 App. Div. 580 [132 N. Y. S. 529.])” 

If we transpose this language to fit the facts of the instant case where, in 
the body of the policy, the widow, Catherine Brown, is named as beneficiary 
and the executrix or administratrix is named in the “Facility of Payment Clause,” 
we can, with propriety, use the following language in line with that decision: 
“Tt will be noticed that the claim was essentially one, perhaps not vested in, but 
belonging to the widow beneficiary, contingent, however, upon the company’s 
exercise of its privilege or option to pay any relative. The executrix or adminis- 
tratrix, as such, had no right of claim against the company. The company could, 
if it choose, pay the executrix or administratrix, but it need not do so.” 

So also may we, by the proper transposition of words to meet the facts in the 
instant case, employ the following language in consonance with Mr. Justice 
Crane’s very able opinion in the Court of Appeals in the case of McCarthy 
v. Prudential Insurance Company of America, 252 N. Y. 459, 462, 169 N. E. 645: 
“In examining this question we must remember that the executrix or adminis- 
tratrix had no claim to be paid in full. She had no rights as against the com- 
pany. She could not sue on the policy. The claim belonged to the widow or 
beneficiary. The Company agrees to pay to the widow as beneficiary of the 
insured, unless payment be made under the ‘Facility of Payment Clause.’ The 
claim belonged to the beneficiary. It was a contingent claim, however, subject 
to the right or privilege of the company to pay any relative, or the executrix or 
administratrix. This privilege, however, belonged to the company and was 
not a right of the relative, executrix or administratrix.” 
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[2] The plaintiff relies very strongly upon the cases of Mandi v. John 
Hancock Mutual Life Insurance Company and Castronuovo v. John Hancock 
Mutual Life Insurance Company, 235 App. Div. 633, 254 N. Y. S. 1068, to support 
his contention that the administratrix is the proper party plaintiff, and in doing 
so he points out that in those cases the policies were in the same form as in the 
present action. There is no question but that this court would be bound to 
follow those decisions of the Appellate Division and Appellate Term in this 
Department could they not be readily distinguished from the instant case. It 
is to be noted that in both the Mandi and Castronuovo case the beneficiary 
named in the policy refused to settle with the company, and, by suing as execu- 
trix or administratrix, indicated her intention to waive and abdicate her rights 
as beneficiary. The policy became payable, therefore, in those cases, to the 
estate of the deceased, there being no beneficiary in existence who would accept 
payment of the same or the benefits thereunder, and it naturally followed that 
the administratrix was the proper person to institute the action, not, however, 
because the administratrix was mentioned in the “Facility of Payment Clause,” 
but because there was, in effect, no beneficiary who would accept the benefits 
thereunder. The situation was the same as if no beneficiary had been named 
in the policy, in which event it would, of course, be payable in the first instance 
to the estate of the insured. 

Where a beneficiary is specifically named in the policy, however, and in 
good faith settles the claim and executes a general release, as in the case at 
bar, the “res” upon which the action must be based is gone, and there is noth- 
ing left on which an action may be instituted by the administratrix or any other 
person. The word “beneficiary” as used in this policy must mean something. 
It is reasonable to assume that it has its ordinary application and designates the 
person intended to receive the benefits under the policy. When the company 
promises to pay the policy, it must be held to be a promise to pay some one 
designated therein, and who can be iogically held to be the designee intended 
to receive the benefits but the person specifically named as beneficiary, in this 
case the widow, Catherine Brown. Ruoff v. John Hancock Mutual Life Ins. 
Co., 86 App. Div. 447, 83 N. Y. S. 758; Cohen v. John Hancock Mutual Life Ins. 
Co., 135 App. Div. 776 at page 778, 119 N. Y. S. 850; Golden v. Metropolitan Life 
Ins. Co, 35 App. Div. 569, 55 N. Y. S. 143; McNamara v. Knights of Columbus, 
206 App. Div. 364, 201 N. Y. S. 235; Matter of O’Neill, 143 Misc. 69 at pages 73 
and 75, 255 N. Y. S. 767; Dickin v. John Hancock Mut. Life Ins. Co., 142 Misc. 
452, 254 N. Y. S. 606; Metropolitan Life Ins. Co. v. Hooppel, 76 N. J. Eq. 94, 74 
A. 467; Metropolitan Life Ins. Co. v. Schaffer, 50 N. J. Law, 72, 11 A. 154. 

Judgment should therefore be rendered for the defendant. 


MAGEE v. EQUITABLE LIFE ASSUR. SOC. OF THE 
UNITED STATES. No. 6043. 
Supreme Court of North Dakota. Aug. 3, 1932. 
Rehearing Denied Oct. 19, 1932. 
244 Northwestern Reporter 518. 


1. INSURANCE. 

Certificate of group life insurance taken out by employer must be construed 
in light of terms of group policy. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. INSURANCE. 

Obligations of insurer under group life policy are measured by terms of con- 
tract between insurer and employer. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. INSURANCE. 

Failure to include decedent’s name among names insured under group life 
policy certified to insurer by employer, and to pay premiums for such employee 
monthly, held to preclude recovery. 

(For other cases, see Insurance, Dec. Dig. § 137[1].) 

Syllabus by the Court. 

1. Where a certificate is issued by a life assurance society showing that the 

recipient thereof is entitled to insurance subject to the terms and conditions of a 
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group life insurance policy, such certificate must be construed in the light of 
such “terms and conditions.” 

2. The contract of insurance is one between the assurance society and the 
employer for the benefit of the employee, and the obligations of the assurance 
society are measured by the terms of the contract. 

3. Where such “terms and conditions” require that the names of those 
insured in the group life insurance policy be certified to the assurance society 
by the employer, and premiums for such employee paid monthly, the failure to 
include such employee in the list insured and to pay premiums upon insurance 
for him precludes recovery against the assurance society upon the aforesaid 
certificate. 

Appeal from District Court, Cass County; A. T. Cole, Judge. 

Action by Mattie Magee against the Equitable Life Assurance Society of the 
United States. From a judgment for the plaintiff, and from an order denying 
its motion for a new trial, the defendant appeals. 

Reversed, and judgment ordered for the defendant. 

Pierce, Tenneson, Cupler & Stambaugh, of Fargo, for appellant. 

Lemke & Weaver, of Fargo, for respondent. 

Hutcuinson, District Judge. 

This action was brought to recover upon a certain certificate of insurance. 
The issues were tried to a jury, but, when all the evidence had been submitted, 
the trial court found that there were no questions of fact to be determined by 
the jury, the jury was dismissed, and judgment -was entered for the plaintiff for 
the amount specified in the certificate of insurance. From the judgment and 
from the order denying the defendant’s motion for a new trial, it has appealed. 

Many of the facts are stipulated, and the controlling facts are not in dispute. 
On April 28, 1919, the Louisville Gas & Electric Company made application to 
this defendant for a policy of group life insurance, which, in part, reads as 
follows: “To the Equitable Life Assurance Society of the United States :—Appli- 
cation is hereby made for a policy of group life insurance by Louisville Gas and 
Electric Company, (herein called the employer), which insurance is to be on the 
yearly renewable term plan, to be effective on May Ist, 1919. Said group life 
insurance is desired to cover all employees of the employer, who upon the 
effective date of this policy are regularly on the pay roll, on the basis of $500.00 
to all employees in the service from six months to twelve months; $1,000.00 to all 
employees in the service over one year.” 

This application was accepted by the defendant, and it issued to the Louisville 
Gas & Electric Company, and its subsidiaries its group policy, and the policy issued 
contained the following provisions: 

“The Equitable Life Assurance Society of the United States hereby insures 
the lives of such employees of the Louisville Gas and Electric Company, and its 
subsidiaries (herein after called the employer) Louisville, Ky., as are enumerated 
in the record known as ‘Insurance Register,’ kept by the Society, in the amount 
set oppsite their respective names, for the term of one year from the date hereof, 
or for such part of said term as they shall respectively remain in the employ- 
ment of the employer.” 

“The policy, together with the Insurance Register herein referred to, copy of 
the form of which is attached hereto, shall constitute the entire contract between 
the parties.” 

“This insurance is granted in consideration of the payment to the Society on 
the first day of each calendar month of the premium for the entire group of lives 
insured hereunder on the basis of the following table of premiums.’ 


“A grace of thirty days will be granted for the payment of every premium 
after the first. during which period the insurance shall continue in force. Except 
as herein expressly provided, the payment of any monthly premium shall not 
maintain this policy in force beyond the date when the succeeding monthly 
premium becomes due.” 

“The insurance upon the life of any employee covered by this contract shall 
continue only so long as such person remains in the employment of the employer. 
All liability and obligation of the Society with respect to any such employee 
shall cease and determine immediately upon the termination of such person’s 
employment with the employer, without regard to the cause of such termination, 
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except that temporary leave of absence on military duty or naval service as set 
forth in the clause, “Travel, Residence and Occupation,’ on the second page of this 
contract, or total disability under the conditions named below, shall not constitute 
termination of employment within the meaning of this clause.” 

“If an employee should become disabled for any cause occurring during em- 
ployment so as to be unable to perform any occupation or work for gain or profit 
the employer may continue payments of premiums for the insurance on the life 
of such employee while so disabled, in which event the insurance shall continue 
in force during the period of which premiums are paid.” 

On September 23, 1926, by agreement attached to the group policy, the name 
of the employer was changed to Standard Gas & Ellectric Company and its sub- 
sidiaries, which subsidiaries included the Northern States Power Company. By 
agreement which became effective September 24, 1926, the employees in the ser- 
vice of the Northern States Power Company were insured under .the group 
policy in accordance with the following plan: $500 to all employees in service 
six months and less than one year; $750 to all employees in. service one year and 
less than two years; $1,000 to all employees in service two years to three years. 

On March 14, 1927, John Magee was employed by the Northern States Power 
Company in the special construction department, with wages at 40 cents per hour, 
and his name was placed upon the payroll. This special construction department 
took care of any building or installation of machinery under contract. The work 
of John Magee was in the toolroom. He was not employed for any definite time. 
He had a right to leave the employment at any time, and the Northern States 
Power Company had the right to dispense with his services at any time, with- 
out reason. John Magee continued this work on the same project until Decem- 
ber 6, 1927, at which time the construction contract was completed, and he was 
then laid off by the Northern States Power Company, and his name taken from 
the pay roll. In the meantime, and on September 26, 1927, John Magee, having 
been employed by the Northern States Power Company for a period of six 
months, signed a statement giving the defendant, assurance scciety, his age resi- 
dence, date of employment, name of beneficiary, and amount of insurance, and 
containing the following clause: “It is expressly understood and agreed that all 
liability and obligation under the aforesaid policy, if issued, shall cease and de- 
termine immediately upon the termination of my employment with my em- 
ployer as named above.” 

At the same time he signed an additional statement declining further in- 
surance to be paid for out of his wages. Thereupon the name of John Magee 
was entered upon the insurance register of the Northern States Power Com- 
pany kept by the defendant, and there was issued to him by the defendant an 
insurance certificate which contains the following statement: “The Equitable 
Life Assurance Society of the United States hereby certifies that subject to the 
terms and conditions of group life insurance policy Number 5,448,244, the life of 
John Magee as an employee of Northern States Power Company, (hereinafter 
called the employer) is insured for the sum of $500.00 with the Equitable Life 
Assurance Society of the United States, and if death occur while in the employ- 
ment of said employer and during the continuance of said policy.” 


“Termination and Conversion:—The insurance of any employee shall auto- 
matically cease and determine upon termination of employment with employer 
in the specified class of employees; but in case of such termination of employ- 
ment for any reason whatsoever while insured the employee shall be entitled to 
have issued to him by the Equitable, without further evidence of insurability, 
upon application made to the Equitable within thirty-one days after such termina- 
tion, and upon the payment of the premium applicable to the class of risk to 
which he belongs and of the form and amount of the policy at his then attained 
age, a policy of life insurance in any one of the forms customarily issued by the 
Equitable, except term insurance, in an amount equal to the amount of his pro- 
tection under such group insurance policy at the time of such termination.” 

“For purposes of insurance re-employment will be classed as new employ- 
ment. This individual certificate is furnished in accordance with the terms of 
said Equitable group insurance policy, which policy together with employer's 
application therefor constitutes the entire contract between the parties.” 
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Attached to this certificate and forming a part of the same is a statement 
signed by an officer of the Northern States Power Company expressing the im- 
portance of loyalty and prompt service of employees, and in appreciation of 
such the presentation of this certificate of insurance for the benefit of the fam- 
ily of the employee, and further stating that this insurance is issued> without 
expense to the employee, and with the wish that it may allay worry relative to 
the immediate protection of those near and dear. The contract between the de- 
fendant and the employer required the premiums for the employees listed in the 
group insured to be paid monthly, and it is admitted that the premiums in this 
case were paid by the employer, without any contribution from an employee di- 
rectly or indirectly. 

On December 8, 1927, the work in which John Magee was employed was 
finished, and, being paid according to the number of hours of service, he received 
from his employer a time slip, being in paft as follows: 

“Date 12—8 1927 No. 45 
“To paymaster: Not Negotiable 
“Please pay J. Magee for time as listed hereon, chargeable to payroll ending 
12—15—27 

“17 hours .40 per hr. amount 6.80 

‘“Deductions————— 

“Check No. ——— Amount due 6.80 

“Reason leaving employ Lay-off 

“All tools, instruments, etc. that have been issued to above employee have 
been returned to me. 


—Storekeeper. 
“Payment received in full for services as listed hereon 

‘Deft 103 AJL. 
“[Signed] P. S. Hage.” 

On December 22, 1927, the insurance department of the employer reported to 
the defendant that the employment of John Magee had terminated, and the de- 
fendant noted this upon the insurance register. No further premium was paid 
the defendant for insuring the life of John Magee, and his name was never there- 
after placed upon defendant’s insurance register. No notice was given to John 
Magee or to the plaintiff of the cancellation of the insurance, nor did Magee make 
any application to the defendant to convert his certificate into another form of 
life insurance policy as provided in the option given him in the certificate. 

On February 1, 1928, Magee performed work by the hour for his employer, 
in the special construction department, and continued at this work until February 
15, 1928. Becoming ill at that time, no wages were paid him from that time on, 
and his name was again taken from the pay roll of his employer. He died June 
16, 1928. 

It is the contention of the plaintiff that, while the deceased was from time 
to time “laid off,” he was never discharged by his employer; and therefore con- 
tinued in the employment of the company. 

The finding of the trial court is that the deceased was in the employ of the 
Northern States Power Company at the time of his death; but appellant says 
the evidence is to the contrary. This question we do not here determine, for, 
even if this court should find that John Magee was in the employ of the Northern 
States Power Company at the time of his death, that fact would not be sufficient 
to entitle the plaintiff to recovery. 
sum of five hundred dollars with the Equitable Life Assurance Society of the 

{1, 2] The certificate issued to John Magee states he was “insured for the 
United Etates if death occur while in the employment of said employer and dur- 
ing the continuance of said policy.” The certificate exnressly states, however, 
that this is “subject to the terms and conditions of Grcup Life Insurance Policy 
No. 5,448,244.” As this opinion states, the contract was between the defendant 
and the employer, and, except so far as the third person for whose benefit the 
contract was made could take advantage of the contract of the employer, there 
were no contractual relations between the defendant and these third persons. 

It will be noted that, so far as the defendant is concerned, this was not an 
insurance policy carrying a cash surrender value or extension of insurance be- 
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cause of dividends, or earnings as in an ordinary life insurance policy. The bene- 
ficiary had no interest in it except that, if discharged, he could convert it into 
another form of life insurance policy, if his application were made within a 
specified time. So far as John Magee was concerned, the employer canceled the 
insurance, without notice, unless he was discharged, and discharge would be 
notice. This action of the employer absolved the defendant from obligation. See 
Kowalski v. Etna Life Insurance Company, 266 Mass. 255, 165 N. E. 476, 63 A. 
L. R. 1030. So far as the defendant is concerned, the rights of the parties were 
fixed by the contract made with the employer. See Hardie y. Metropolitan Life 
Ins. Co. (Mo. App.) 7 S.W.(2d) 746; Stoner v. Equitable Life Assur. Soc., 28 
Dauphin County Rep. (Pa.) 235; Thull, etc., v. Equitable Life Ins. Co. (a decis- 
ion by the court of common pleas of Richland county, Ohio) ; Davis v. Metropoli- 
tan Life Ins. Co., 161 Tenn. 655, 32 S. W. (2d) 1034; and Thompson vy. Pacific 
Mills, etc., 141 S. C. 303, 139 S. E. 619, 55 A. L. R. 1237. 

[3] The contract known as group policy No. 5,448,244 precludes liability there- 
under, unless the name of the employee is certified to the assurance society, is 
not canceled, and premiums are paid for him monthly. This nonliability here 
does not arise because the deceased was not in the employ of the company; but 
because the requirements of the insurance policy were not fulfilled for and on 
behalf of the deceased. His name was removed and no further premiums paid 
for him; hence the defendant is not liable on this certificate. 

It is said the defendant failed to notify John Magee that his name was no 
longer certified and that no further premiums were paid for him. The de- 
fendant was not obligated to do so. Had it notified him his name was removed, 
he could not have paid the premiums himself. If discharged, he could have con- 
verted the certificate into another form of life insurance; but this action is pre- 
dicated on the theory he was not discharged. If not discharged, he could not 
convert his certificate into this other form of life insurance, and, if discharged, 
he knew it, and failed to take advantage of this right. 

We are not concerned with whether the employer made a mistake in certify- 
ing the deceased was no longer employed, and in failing to pay premiums for 
him, and thus prevented him from converting the certificate into another policy. 
This is not an action against the employer. It did so fail to certify, and did fail 
to pay the premium; hence there can be no recovery against defendant on the 
certificate issued to John Magee. 

Judgment is reversed, and judgment ordered for appellant. 

Christianson, C. J., and Nuessle, Burr, and Birdzell, JJ., concur. 

Burke, J., did not participate; Hon. Wm. H. Hutchinson, Judge of the Third 
Judicial District, sitting in his stead. 

WILSON v. MID-CONTINENTAL LIFE INS. CO. OF OKLAHOMA CITY. 
No. 20747. ; 
Supreme Court of Oklahoma. Oct. 4, 1932. 
14 Pacific Reporter (2d) 945. 
2. INSURANCE. 

Where policy is susceptible of two constructions, one most favorable to in- 
sured should be adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Provisions in insurance policy should be given ordinary and generally ac- 
cepted meaning. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

Syllabus by the Court. 

1. A person is not over the age of 65 years, within the meaning of an in- 
surance policy providing, “The insurance under this policy shall not cover any 
person under the age of eighteen years nor over the age of sixty-five years, 
* * *” until he has reached his sixty-sixth birthday, and fractions of a year 
should not be considered. 


2. If the policy of insurance is susceptible of two constructions, that one is 
adopted which is most favorable to the insured. 
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3. Provisions of an insurance policy should be given its ordinary and gen- 
erally accepted meaning. 

Appeal from District Court, Caddo County; Will Linn, Judge. 

Action by Nannie J. Wilson against the Mid-Continent Life Insurance 
Company of Oklahoma City. Judgment in favor of the defendant, and the plain- 
tiff appeals. 

Reversed, and cause remanded with directions. 

Meacham, Meacham & Meacham, of Clinton, for plaintiff in error. 

Rittenhouse, Lee, Webster & Rittenhouse, of Oklahoma City, for defendant 
in error. 

Ciark, V. C. J. 

This is an action commenced in the district court of Caddo county by plain- 
tiff in error, as beneficiary under a special automobile accident policy, against 
the defendant in error, issued to Elias M. Wilson, husband of beneficiary. 

The petition alleges the issuance of the policy on January 23, 1925, which 
covered a period of twelve months, and the renewal thereof on January 22, 1926, 
and the renewal thereof on the 22d day of January, 1927, and the renewal there- 
of on the 22d day of January, 1928, which extended said policy in force for a 
period ending January 23, 1929. That the insured on or about the 19th day of 
October, 1928, received accidental bodily injuries which he sustained while driv- 
ing or operating his automobile by reason of a railroad train being driven into 
and against the automobile, and in consequence of said accident or collision, and 
in consequence of said injury, the insured was instantly killed. Alleged the 
submission and filing with defendant proof of death and claim, and all other 
proofs and papers required by defendant, the acknowledgment of receipt there- 
of by defendant, and the denial of liability by defendant. 

Attached to her petition copy of the policy issued on the 23d day of January, 
1925, copy of application, renewal receipt dated January 23, 1928, and counter- 
signed January 31, 1928, in part as follows: “Received the premium described in 
the margin hereof subject to the conditions on the reverse side, extending this 
policy for the period ending 1-23-29.” 

Defendant demurred to the petition on the grounds that said petition fails 
to state facts sufficient to constitute a cause of action in favor of said plaintiff 
and against this defendant, which demurrer was by the court sustained on the 
grounds: “That, notwithstanding the fact that the defendant had accepted 
premium and issued receipt therefor for a period beyond the date of the death, 
paragraph 17 of the policy upon which plaintiff’s action is based as is shown by 
the petition provides: ‘The insurance under this policy shall not cover any 
person under the age of 18 years nor over the age of 65 years. Any premium 
paid to the Company for any period not covered by this policy will be returned 
upon request, and the petition shows upon its face that the insured under the 
policy was accidentally killed on October 19, 1928, after he had reached his 65th 
birthday on February 22, 1928.” To which ruling the plaintiff excepted and 
elected to stand upon her petition. Thereupon the court rendered judgment for 
defendant and against the plaintiff dismissing her cause of action, to which 
plaintiff excepted and gave notice of appeal, and brings the cause here for 
review, and assigns as error, “That the judgment of the trial court was con- 
trary to law.” 

The application for insurance made by the insured to the defendant, dated 
January 17, 1925, gave the age of the insured as “62”; birth date February 22, 
1863. The renewal receipt shows that the policy sued upon was extended in 
force until January 23, 1929. The petition alleges the death of the insured by 
accident on the 19th day of October, 1928. : 

[1-3] It appears from the petition and exhibits that the insured reached 
his sixty-fifth birthday on February 22, 1928, during the period covered by the 
last renewal receipt, and that he had not reached his sixty-sixth birthday at the 
time of the accident and death. 

The only provision or reference as to age limit provided in the policy is: 
“Sec. 17. The insurance under this Policy shall not cover any person under the 
age of eighteen nor over the age of sixty-five years.” 

In construing section 2, chap. 32, Sess. Laws 1925, with reference to age 
limit which reads as follows: “Article III. Shall state the objects of the asso- 
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ciation and the plans by which these objects are to be carried out, including the 
extreme limit of age of persons to whom benefit certificates may be issued, which 
limit of age shall not exceed fifty-five (55) years,” in the case of Watson v. 
Loyal Union Life Ass’n, 143 Okl. 4, 286 P. 888, this court said in the syllabus: 
“A person is not over 55 years of age, within the meaning of section 2, chapter 
32 S. L. 1925, until he arrives at the age of 56.” And in the body of the opinion 
this court said: “A person is ordinarily not considered over 55 years of age until 
he arrives at the age of 56. It may safely be said that it is universally so under- 
stood. * = =" 

Defendant in error in its supplemental answer brief states with reference 
to construction to be placed upon the provision in the policy with reference to 
age that it “should be given its ordinary and generally accepted meaning,” and in 
the case of Watson v. Loyal Union Life Ass’n, supra, this court has defined what 
is universally understood by the language used in the policy in question. It 
should be considered in years, as used in the policy, and not fractional parts 
thereof. 

In the case of Metropolitan Life Ins. Co. v. Lillard et al., 118 Okl. 196, 248 
P. 841, in the third paragraph of syllabus, this court said: “If the policy of in- 
surance is susceptible of two constructions, that one is adopted which is most 
favorable to the insured.” 

We are of the opinion that in construing the ordinary and generally ac- 
cepted meaning of the language used in the policy, fractions of a year should 
not be considered, and that the insured having not reached his sixty-sixth birth- 
day at the time of the accident and death, that he was therefore not “over the 
age of 65 years,” and that the policy was in force at the time of his death, and 
that the demurrer should have been overruled. 

Judgment is reversed, cause remanded, with directions to overrule the de- 
murrer, to reinstate the cause, and proceed in accordance with the views herein 
expressed. 

Riley, Cullison, Swindall, Andrews, McNeill, and Kornegay, JJ., concur. 

Lester, C. J., and Hefner, J., absent. 


JOSEPH v. NEW YORK LIFE INS. CO. 


Supreme Court of Pennsylvania. June 30, 1932. 
162 Atlantic Reporter 441. 
3. INSURANCE. 


Only positive unequivocal act of insured can divest him of title to life 
insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

4. INSURANCE. 

Delivery of life insurance policy to trustee in bankruptcy by bankrupt insured’s 
lawyer, without insured’s and beneficiary's consent or approval, did not divest 
insured of title thereto. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

5. INSURANCE. 

Life insurance policy, delivered to trustee in bankruptcy by bankrupt insured’s 
attorney, without insured’s and beneficiary's consent or approval, never became 
part of bankrupt’s estate, and insurer had no right to pay surrender value to 
trustee, though insured did not claim policy as exempt (Comp. St. N. J. 1910, p. 
2850, §§ 38, 39). 

(For other cases, see Insurance, Dec. Dig. § 587.) 


Appeal from Superior Court, Frank M. Trexler, President Judge, affirming a 
judgment of the Court of Common Pleas, No. 3, Philadelphia County, Wm. C. 
Ferguson, President Judge, and Howard A. Davis and Raymond Mac Neille, 
Judges. 

Action by Bessie Joseph against the New York Life Insurance Company. 
From a judgment of the Superior Court (104 Pa. Super. Ct. 22, 159 A. 67) 
affirming a judgment of the court of common pleas making absolute plaintiff’s 
rule for judgment for want of a sufficient affidavit of defense, defendant appeals. 

Affirmed. 





76 The Insurance Law Journal, Vol. 80 [Jan., 1933 


Argued before Frazer, C. J., and Simpson, Kephart, Schaffer, Maxey, and 
Drew, JJ. 

Arthur G. Dickson, of Philadelphia, for appellant. 

Charles Green, of Philadelphia, for appellee. 

Maxey, J. 

This is a suit in assumpsit by Bessie Joseph against the New York Liie 
Insurance Company. Plaintiff claims as beneficiary under a policy of insurance 
in the sum of $2,000 on the life of her deceased husband, Leonard L. Joseph. 
He, at the time of the delivery of the policy to him and until his death on Dec- 
ember 8, 1930, was a resident of New Jersey. On October 29, 1929, while the 
policy was in force, Joseph was adjudged a bankrupt, and Maurice L. Praissmar 
was appointed trustee. Joseph made claim in the bankruptcy proceedings for his 
exemption under the laws of New Jersey. The trustee set apart for the bankrupt 
as his exemption certain hats and fixtures valued at $200. The action of the 
trustee was confirmed by the referee. The articles so set aside were taken by 
Joseph as his exemption. Joseph failed to claim as exempt under the state statute 
the life insurance policy. 

On January 21, 1930, the trustee notified the insured to pay the trustee 
$127.32, being the cash surrender value of the policy. On March 25, 1930, while 
the policy was still in force and after Joseph had refused to pay the sum de- 
manded, the trustee forwarded the policy to the defendant, and the latter can- 
celed it, and paid to the trustee its cash surrender value. This value would have 
been sufficient to continue the policy in force as extended insurance to a date 
subsequent to the date of the death of the bankrupt. 

The eighth paragraph of the plaintiff’s statement of claim avers: “Such 
cancellation or attempted cancellation was without the consent or approval and 
against the express direction of both Leonard L. Joseph, the insured, and Bessie 
Joseph, the beneficiary, and the plaintiff herein.” The affidavit of defense’s 
answer to this paragraph is as follows: “Admitted.” 

The affidavit of defense filed admits the first fourteen paragraphs of the 
statement of claim, including the eighth paragraph just quoted, and the substance 
of the first affidavit of defense is that it was Joseph’s duty to make a claim for 
the exemption of his policy and that he did not do this, nor did the trustee in 
bankruptcy set the same apart for him, as exempt; that on January 15, 1930, 
the defendant notified the trustee that the policy had a total cash surrender value 
of $127.32, available upon surrender of the policy at any time within three 
months from January 14, 1930, unless the premium then due be paid within the 
grace period of one month; that said premium was not paid; that the trustee 
gave written notice to the insured of the amount of the cash surrender value 
and the insured’s right to redeem the policy within thirty days by paying the 
trustee this amount; that the insured did not do this and thereupon the trustee 
surrendered said policy to defendant. The defendant paid the trustee the cash 
surrender value. The defendant filed a supplemental affidavit of defense which 
set forth that not only was the said policy of life insurance not claimed by the 
said Leonard L. Joseph, bankrupt, as exempt, but said policy, on a date subsequent 
to the setting apart, confirmation, and taking of his exemption by the bankrupt, 
to wit, on January 17, 1930, was unconditionally delivered to the trustee by the 
attorney for Leonard L. Joseph in the bankruptcy proceedings. 

Plaintiff entered “a rule of judgment against the defendant and in favor of 
the plaintiff for want of sufficient affidavit of defense for the following reasons: 
to wit, that the said affidavit of defense admits the proper execution of the policy 
of insurance and that it was in force at the time of cancellation by the company 
and admits that under the Bankruptcv Law [11 USCA] and under the law of 
New Jersey which applies to same, it had no right to cancel said policy.” 

The court below made absolute the rule for judgment for want of sufficient 
affidavit of defense, and, on appeal to the Superior Court, the judgment of the 
court below was affirmed. 

The statement of the plaintiff’s claim quotes sections 38 and 39 of the Act 
of the Legislature of New Jersey, P. L. 1902 (2 Comp. St. N. J. 1910, p. 2850, 
§§ 38, 39). This latter section reads as follows: “Every policy of life insurance 
made payable to or for the benefit of a married woman, or after its issue 
assigned, transferred or in any way made payable to a married woman, or to 
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any person in trust for her or for her benefit, whether procured by herself, her 
husband or by another person, and whether the assignment or transfer 1s made 
by her husband or by any other person, shall inure to her separate use and benefit, 
and to that of her children, according to the terms and provisions of the policy 
or assignment, subject to the above provisions relating to premiums paid in 
fraud of creditors.” 

Appellant admits that under the laws of New Jersey a policy of insurance 
payable to the wife of a bankrupt is exempt, ard that, if proper claim for 
exemption had been made by the plaintiff for the setting aside of this policy as 
exempt, it would have been the duty of the trustee in bankruptcy to recognize 
the exemption, and to set it aside for the benefit of the bankrupt and his wife. 
There is therefore but one question in this case, and that is whether or not the 
exemption provided for by the statute of New Jersey was lost by the failure 
of the bankrupt to claim it. 

In Holden v. Stratton, 198 U. S. 202, 213, 25 S. Ct. 656, 659, 49 L. Ed. 1018, 
the Supreme Court of the United States, in an opinion by Mr. Justice White, 
said: “It has always been the policy of Congress, both in general legislation and 
in bankrupt acts, to recognize and give effect to the state exemption laws.” This 
was a case in which the Supreme Court upheld the validity of the statute of the 
state of Washington exempting proceeds of all life insurance from liability for 
any debt. This included the proceeds of paid-up policies and endowment 
policies payable to the assured during his lifetime. 

Lockwood v. Exchange Bank, 190 U. S. 294, 23 S. Ct. 751, 753, 47 L. Ed. 
1061, in this case it appears that the Constitution of Georgia allowed a general 
exemption of property, realty or personalty, or both, to the value of $1,600 
from levy or sale, and by another provision of the same Constitution a debtor 
was vested with the power to waive or renounce in writing this right of 
exemption, except as to wearing apparel, and not exceeding $300 worth of house- 
hold and kitchen furniture and provisions. 

The question presented for review was: Has the bankruptcy court jurisdiction 
to protect or enforce against the bankrupt’s exemption the rights of creditors not 
having a judgment or other lien, whose promissory notes or other like obligations 
to pay contain a written waiver of the homestead and exemption authorized and 
prescribed by the Constitution of the state, or are such creditors to be remitted 
to the state courts for such relief as may be there obtained? 

The Supreme Court said: “Under the bankruptcy act of 1867 * * * it was 
held that property generally exempted by the state law from the claims of 
creditors was not part of the assets of the bankrupt and did not pass to the 
assignee, but that such property must be pursued by those having special claims 
against it in the proper state tribunals.” 

Justice White in that case, after quoting from Justice Bradley’s opinion ir: 
Re Bass, 3 Woods, 382, Fed. Cas. No. 1091, says: “It is made as clear as anything 
can be, that such exempted property constitutes no part of the assets in bank- 
ruptcy. The agreement of the bankrupt in any particular case to waive the 
right to the exemption makes no difference. * * * We think that the terms of the 
bankruptcy act of 1898, * * * as clearly evidence the intention of Congress that 
the title to the property of a bankrupt generally exempted by state laws, should 
remain in the bankrupt, and not pass to his representative in bankruptcy, as did 
the provisions of the act of 1867, considered in Re Bass.” 

In Collier on Bankruptcy (13th Ed.) 327, it is said: “Whether an exemption 
is a mere personal privilege which must be claimed by the bankrupt, or is a 
property interest accruing from the statute itself will determine the necessity of 
claiming the exemption. If the exemption is of the former class, it must be 
asserted with the formality required by the State statute; if it is of the latter 
class, the statute executes itself.” 

In Re French, 231 F. 255, 265, the Federal District Court of the Northern 
District of New York discussed the exemption based on section 1390 of that 
state’s Code of Civil Procedure, which provides that certain property, when owned’ 
by a householder, including stoves put up or kept for use shall be exempt. The 
‘ourt held that these stoves were unqauilfiedly exempt, “and that such title never 
passed to or vested in the trustee in bankruptcy. No assertion or claim of 
exemption was necessary. It was evident on the face of things that these stoves. 
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were exempt, and it was the duty of the trustee to set them apart, or at least 
let them alone.” 

The appellant, in his argument in attempting to distinguish the cases vi 
Lockwood v. Exchange Bank and In re French, supra, said: “It is to be noted that 
those decisions were upon questions arising in the bankruptcy proceeding itseli 
and it is submitted that as the insured in the present case did make a claim to 
have specified articles set apart as exempt and did not claim the policy as exempt, 
but unconditionally delivered it to the Trustee and made no effort thereafter to 
have his claim to exemption properly amended, or the policy set apart as exempt, 
his failure to act operated as a waiver binding upon the plaintiff in this action, 
who was the beneficiary under the policy.” 

[1-4] We think the appellant attempts to support its argument too much 
upon the allegation, in the supplemental affidavit of defense, that the attorney for 
Leonard L. Joseph in the bankruptcy proceedings unconditionally delivered to 
the trustee the insurance policy in question. In the face of the averment in the 
eighth paragraph of the plaintiff’s statement, the truth of which was admitted 
by the affidavit of defense, that the cancellation or attempted cancellation of the 
policy was without the consent or approval and against the express direction of 
both Leonard L. Joseph and Bessie Joseph, the beneficiary, we think the averment 
in the supplemental affidavit of defense as to the mere physical delivery of this 
policy by the attorney to the trustee is entirely without legal effect. There is 
in defendant’s pleadings an entire absence of an averment of any formal assign- 
ment or surrender of this policy in writing by the insured to the trustee in 
bankruptcy or to the insurance company. Title never passed from the insured. 
His being adjudicated a bankrupt did not per se divest him of his title. Nothing 
short of a positive unequivocal act on his part could have worked a divestiture 
of title. The delivery of the policy to the trustee by the bankrupt’s lawyer 
did not constitute such a positive unequivocal act. Even if it had been authorized, 
it is doubtful if this physical delivery alone would have been sufficient to have 
passed title from the bankrupt to the trustee, but this question we do not need to 
and do not decide, for, as a step in the attempted cancellation or surrender of 
the policy, it was “without the consent or approval and against the express 
direction of both Leonard L. Joseph, the insured, and Bessie Joseph, the bene- 
ficiary.” 

In Smith v. Metropolitan Life Insurance Company (C. C. A.) 43 (2d) 74, 
the insured was adjudged a voluntary bankrupt. He owned a policy of life insur- 
ance in the Metropolitan Life Insurance Company in the sum of $5,000. It had 
a cash surrender value of $625.43. The beneficiary was his wife. Notice was 
given to the bankrupt of the cash surrender value, and demand was made upon 
him to pay the surrender value to the trustee if he wished to redeem the policy. 
He did not redeem. The trustee obtained an order on the bankrupt, his wife, 
and the insurance company requiring them to show cause why the cash surrender 
value should not be paid to the trustee, and why the bankrupt should not be 
compelled to execute the documents and papers necessary to accomplish the pay- 
ment of the surrender value to the trustee. The bankrupt and his wife appeared 
at the hearing. The report of the case does not show that they made any claim 
for exemption. The insurance company appeared and filed an answer setting up 
that the cash surrender value was exempt under the Insurance Law of the state 
of New Jersey. The referee held that the surrender value of the policy was 
not exempt, and that the trustee was entitled to be paid it as part of the estate 
of the bankrupt. Neither the bankrupt nor the wife appealed from the referee’s 
order, but the insurance company did so, and the United States District Court 
of New Jersey reversed the decree and denied the petition of the trustee. In re 
Pinals, 38 F. (2d) 117. The United States Circuit Court of Appeals affirmed 
the judgment of the District Court, holding that the cash surrender value of 
the insurance policy on the life of the bankrupt, in which the right to change 
the beneficiary without the existing beneficiary’s consent is reserved, is exempt 
during the bankrupt’s lifetime, under sections 38 and 39 of the Insurance Law 
of the state of New Jersey (the same sections cited by plaintiff in this case), 
and under the provisions of the United States Bankruptcy Act. 

In the case of In re Lang, 20 F.(2d) 236, 237, the United States District 
Court held that, under section 6 of the Bankruptcy Act (11 USCA § 24), life 
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insurance policies which are exempt under law of the state of bankrupt’s resi- 
dence are exempt from claim of bankrupt’s creditors, even though these policies 
may have a cash surrender value, and this section is not limited or controlled by 
the proviso in section 70a of the Bankruptcy Act (11 USCA § 110 (a) that 
bankrupt may retain policies only by paying to the trustee the cash surrender 
value thereof. In that case, Judge Kirkpatrick said: “It is settled law that policies 
of life insurance which are exempt under the law of the state of the bankrupt’s 
residence are exempt under the Bankruptcy Act of 1898 * * * even though they 
may have a cash surrender value. * * * If the state law exempts the cash 
surrender value of life insurance policies, the provisions of section 70a do not 
apply, and the trustee cannot compel the payment to him of the cash surrender 
value by withholding the policies.” 

Collier on Bankruptcy (13th Ed.) p. 1744, says: “Exempt property constitutes 
no part of the estate in bankruptcy, and does not pass to the trustee. Exemptions 
are created by the State Law, and the function of the bankruptcy court is to 
sever the property found to be an exemption from the estate of the bankrupt, 
the title remaining in the bankrupt, the trustee having merely a qualified right 
to possession.” 

[5] We agree with President Judge Trexler of the Superior Court that “the 
policy [on Joseph’s life] never became a part of the bankrupt’s estate. The 
insurance company had no warrant by reason of the policy being produced to. 
pay the surrender value to the trustee.” 

The judgment of the Superior Court is affirmed. 


ROTHSCHILD v. NEW YORK LIFE INS. CO. 
Superior Court of Pennsylvania. Oct. 10, 1932. 
162 Atlantic Reporter 463. 
1. INSURANCE. 

In action on disability clause of reinstated life and disability policy, applica~ 
tion for reinstatement, though not attached to policy, held admissible to establish 
fraud; statute requiring application to be attached to policy being inapplicable 
to reinstatement application (40 PS §§ 441, 510(d), 510(k). 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

2. INSURANCE. 

At common law, application for insurance need not be made part of, or at- 
tached to, policy. 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 

3. INSURANCE. 

Policy should be construed for insured’s benefit, but statutory provision 
should not by implication be extended to aid perpetration of palpable fraud. 

(For other cases, see Insurance, Dec. Dig. 146[3].) 

4. INSURANCE. 

Life insurer may not be arbitrary in considering evidence of insurability sub- 
mitted under reinstatement provision (40 PS § 510 (k). 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

5. INSURANCE. 

Reinstatement of life and disability policy held continuance in force of orig- 
inal contract, not making of new contract (40 PS § 510(k). 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

Appeal from Court of Common Pleas, Allegheny County; W. Heber Dith- 
rich, Judge. 

Action by Meyer Rothschild against the New York Life Insurance Company. 
From a judgment in favor of defendant, plaintiff appeals. 

Affirmed. 

Argued before Trexler, P. J., and Keller, Gawthrop, Cunningham, Bald- 
rige, Stadtfeld, and Parker, JJ. 

Leonard H. Krieger, of Pittsburgh, and Frank J. Thomas, of Meadville, for 
appellant. 
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Louis H. Cooke, of New York City, and William H. Eckert and Smith. 
‘Buchanan, Scott & Gordon, all of Pittsburgh, for appellee. 

STADTFELD, J. 

This is an appeal by plaintiff from the judgment entered on a verdict i: 
favor of defendant in an action on a combined life and disability insurance policy. 
The court below refused to enter judgment in favor of plaintiff non obstante 
veredicto. 

According to the agreed statement of facts, the defendant company issued t 
Meyer Kothschild, plaintiff appellant, a policy of insurance bearing date July 1, 1921, 
and described as “Ordinary Life Plan with Disability Benefits and Double In- 
demnity Benefits,” in the face amount of $5,000. The policy provides for the 
payment to the insured of $50 per month if the insured should become wholly 
and permanently disabled before the age of sixty. 

The policy of insurance lapsed for nonpayment of premium due July 1, 1927. 
On August 8, 1927, appellant made a written application for reinstatement of said 
policy, which application contained certain questions directed to the insured which 
appellant answered in said application; the questions and answers being as 
follows: 

“1, Are you now, to the best of your knowledge and belief, in the same 
condition of health as you were when this policy was issued? Answer: Yes. 

“2. Within the past 12 months have you had any illnesses or consulted or been 
treated by any physician or physicians? Answer: No.” 

Acting upon said application, the company reinstated said policy on or abou 
the 8th day of August, 1927. The said application for reinstatement was never 
attached to the policy. Said answers of the plaintiff to the questions in said 
reinstatement application were an inducing and predominating cause, as the result 
of which the defendant was prevailed upon to reinstate the said policy of insur- 
ance, and said policy was reinstated by the defendant upon the belief and upon 
the faith of the correctness of the answers as made by the plaintiff. The annual 
premium of said policy was paid in 1928. 

On September 13, 1928, appellant suffered a stroke of paralysis, rendering 
him totally and permanently disabled, and after such disability had persisted for 
a period of three months, appellant filed with the company due proofs of such 
disability and made claim for disability benefits. This claim the company rejected 
on the grounds that reinstatement of the said policy was procured fraudulently, 
in that the answers to the questions propounded in the application for reinstate- 
ment were false. Whereupon the appellant brought a suit in assumpsit for the 
sum of $50, being the amount of one month’s disability benefits under the said 
policy. The defendant duly disavowed liability under the reinstated policy and 
tendered a return of the premiums, which, being refused, were paid into court. 


The company filed an affidavit of defense, pleading the application for rein- 
statement and offering the falsity of the answers thereunder as a defense to the 
suit. Appellant moved for judgment on the pleadings for want of a sufficient 
affidavit of defense, stating that the application for reinstatement was not ad- 


missible in evidence, not having been attached to the policy. This motion was 
refused. 


At the trial appellant offered in evidence the pleadings, inclusive of said 
policy, with proofs of appellant’s total disability persisting for more than three 
months preceding the bringing of said suit and continuously thereafter until trial 
of the suit. The total and permanent disability before the age of sixty of the 
appellant for the period stated was conceded at the trial. The appellant rested, and 
the company in defense introduced the application for reinstatement into evidence 
over objection of appellant, and followed with oral evidence by the plaintiff and 
his doctor that the answers to the questions therein were materially false, that 
the appellant knew they were false when he made said answers, and that said 
answers were made with fraudulent intent. 

The verdict resulted in favor of the company, and appellant filed motion for 
judgment non obstante veredicto, which was refused. Judgment was rendered for 
‘the company. From this judgment appellant took this appeal. 

The errors assigned are the refusal of the court to strike from the affidavit 
of defense the application for reinstatement and the averments in connection 
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therewith, on account of not having been attached to the policy, the refusal 
to enter judgment for plaintiff non obstante veredicto, and the entry of judgment 
on the verdict in favor of defendant. 

[1] The sole question involved in this case is whether the application for 
reinstatement, not being attached to the policy, was admissible in evidence, and 
whether it could be used by defendant as a means of establishing a defense to 
suit on the policy. 

Appellant relies upon section 318 of the Insurance Code of 1921, P. L. 682 
(40 PS § 441), which reads as follows: “All insurance policies, issued by stock 
or mutual insurance companies or associations doing business in this State, ia 
which the application of the insured, the constitution, by-laws, or other rules of 
the company form part of the policy or contract between the parties thereto, or 
have any bearing on said contract, shall contain, or have attached to said policies, 
correct copies of the application as signed by the applicant, or the constitution, 
by-laws, or other rules referred to; and, unless so attached and accompanying 
the policy, no such application, constitution, or by-laws, or other rules shall be 
received in evidence in any controversy between the parties to, or interested in, 
the policy, nor shall such application, constitution, by-laws, or other rules be 
considered a part of the policy or contract between such parties.” 

The vital question arises as to whether the defendant, by reason of said 
statute, can take advantage of the admittedly false and fraudulent statement whict 
induced the reinstatement of the policy after it had lapsed for nonpayment of 
premium. 

The provision in the policy as to reinstatement is as follows: “At any time 
within five years after any default, upon written application by the insured and 
upon presentation at the home office of evidence of insurability satisfactory to 
the company, this policy may be reinstated together with any indebtedness in 
accordance with the loan provisions of the policy, upon payment of loan interest, 
and of arrears of premiums with five per cent interest thereon from their due 
date.” 

Paragraph k, section 410, of the Pennsylvania Insurance Code of 1921 (40 
PS § 510 k), provides that every life insurance policy shall contain: “A pro- 
vision that the holder of a policy shall be entitled to have the policy reinstated, at 
anv time within three years from the date of default in premium payments, 
unless the policy has been duly surrendered or the extension period expired, upon 
the production of evidence of insurability satisfactory to the company, and the 
payment of all overdue premiums and any other indebtedness to the company 
upon said policy, with interest at the rate of not exceeding six per centum per 
annum.” 

[2] Under the common law there is no requirement that the application for 
the insurance shall be made a part of, or attached to, the policy. 

While it is true that the policy as executed and delivered constitutes the 
contract between the insurer and the insured, although a standard form of policy 
is prescribed by statute, we must look to the act of assembly: for the effect to be 
given to the provision supra, requiring copy of the application to be attached to 
the nolicv if to be considered part thereof. 

Section 318, which provides for the application for insurance to be attached 
to the policies issued, does not include in express terms “reinstatement” or 
“renewal.” 

In dealing with the subject-matter of reinstatement in paragraph k, section 
410. no reference is had to the matter of the application therefor. 

The inclusion in the one section, and the omission from the other, bv the 
Legislature is important in arriving at the interpretation and application of this 
legislation. If the Legislature intended that the application for reinstatement should 
he attached to the policy, it could easily have so provided. The absence of such 
provision would tend to indicate that none was intended. To say that it was 
intended would require us to read into paragraph k the provisions of section 318, 
referring to original applications only. 

Paragranh d of section 410 requires everv nolicy to contain a provision as 
follows, page 721 (40 PS § 510(d): “A provision that the policy shall consti- 
tute the entire contract between the parties: but if the company desires to make 
the a-plication a part of the contract, it may do so, provided a copy of such ap- 
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plication shall be endorsed upon or attached to the policy when issued, and in 
such case the policy shall contain a privision that the policy and the application 
therefor shall constitute the entire contract between the parties.” (Italics ours.) 

The phrase therein, “when issued,” must necessarily refer to the original ap- 
plication, as no application for reinstatement can be in contemplation at that time. 
In addition, the policy having been delivered at the time of being issued is there 
after under the control and in possession of the insured. 

[3] No new policy is issued when a lapsed policy is reinstated. The original 
policy is not surrendered to the insurance company, but remains throughout in the 
possession of the insured. It seems clear, therefore, that the only provision in 
the statute is for the attachment of the application when the policy is issued, and 
that there is no provision for the attachment of an application for reinstatement. 
While every construction of a policy should be to give effect to the policy and 
for the benefit of the insured, no statutory provision should by implication be 
extended so as to aid in the perpetration of a palpable fraud. 


Appeilant in support of his contention that the application for reinstatement 
should be attached to the policy, and not having been attached, is not admjssible 
in evidence, and its contents cannot be used for the purpose of establishing a de- 
fense to an action on the policy, relies upon two Pennsylvania cases: MacDon- 
ald v. Metropolitan Life Insurance Co., 304 Pa. 213, 155 A. 491, 77 A. L. R. 353, 
and South Side Trust Co. v. Eureka Life Inssurance Co., 74 Pa. Super. Ct. 566. 


The first case cited was an action on an accident policy which contained a 
provision that, “This policy may, with the consent of the Company and subject 
to all of the terms, conditions and provisions of this policy, be periodically, renewed 
upon each successive expiration.” (Italics ours.) The policy was allowed to 
lapse and later a reinstatement was had for six months. The insured was killed 
within six months after the reinstatement but more than six months after the 
termination of the first six months while insured was in good standing. The 
question arose as-to whether the reinstatement dated from the first six months or 
from the date when he was reinstated. The lower court held that it dated from 
the date of reinstatement. The Supreme Court says, speaking through Mr. Jus- 
tice Walling (pages 216, 217 of 304 Pa. 155 A. 491, 492): “We find no reason to 
differ from this conclusion. While so far as appears there is no similar case in 
Pennsylvania, the weight of authority elsewhere sustains the conclusion of the 
trial court. MacDonald paid for the first six months’ period and had his protec- 
tion during that time; then, by failing to renew it during that period, or within 
the thirty-one days of grace, he forfeited all rights under the policy. It was dead in 
effect, and had given him no protection except during the first six months. With 
its expiration the company’s liability ceased, and again arose only on approval 
of the receipt for the payment of February 25. The payment of $9.90 for rein- 
statement not having been made within the thirty-one days, no insurance was in 
force until such payment; in fact, not until the receipt was countersigned, as the 
latter expressly so provides.” 

In that case, the statutory provision which is in controversy here, requiring 
a copy of the application to be attached to the policy, was in no way involved, 
and no reference made thereto. The question in the MacDonald Case was when 
the reinstatement of an accident insurance policy, should date from. ‘The lower 
court, in this case, also called attention to an important difference between ac- 
cident and life insurance. Quoting from the opinion by Dithrich, J.: “No advan- 
tage accrues to the insured by renewing an accident policy, it only affords pro- 
tection during the life of the poicy, and has no cash surrender value, as has a 
life insurance policy. There is no reserve forfeited by failure to renew an ac- 
cident policy. By payment of the same premium a new policy can be taken out. 
Furthermore, under the terms of the policy in the MacDonald case it was option- 
al with the insurer whether or not to renew or reinstate the poicy. In the case 
at bar it was not optional.” 


Appellant endeavors to bring the instant case within the facts of the Mac- 
Donald Case, because the action was on the “disability” provision of the policy. 
This loses sight of the fact that the policy involved was an “ordinary Life Plan 
with Disability Benefits and Double Indemnity Benefits.” The disability cannot 
be separately reinstated without at the same time reinstating the life feature of 
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the contract. While the present action is for disability benefits only, the judg- 
ment in it would be res adjudicata of the insurer’s liability for the full face 
amount of the policy when the insured dies. 

In the MacDonald Case, it was strictly speaking a “renewal” of the poicy 
in the language of the provision therein contained, rather than a reinstatement. 
This distinction no doubt was in the mind of Mr. Justice Walling, when, in that 
case, he said, page 217 of 304 Pa., 155 A. 491, 492, quoting from Wastun v. Lin- 
coln Nat. Life Ins. Co. of Ft. Wayne, Ind. (C. C. A.) 12 F.(2d) 422: “ ‘After it 
[a policy] has ceased to be in force, because of non-payment of the premium, an 
agreement for a reinstatement of the policy is a new contract.’” As applied to 
that case, that language was correct. From the following excerpt from the opin- 
ion in the Wastun Case, it is clear that the real view of the court there was that 
a reinstatement continues the original policy in force (page 425 of 12 F.(2d): 
“The statute does not state that the policy shall.continue to be the sole contract 
between the parties. It refers to the policy that is originally issued. After it 
has ceased to be in force, because of nonpayment of the premium, an agreement 
for a reinstatement of the policy is a’new contract. Equitable Life Assur. Co. 
v. McElroy, 83 F. 631, 639. 28 C. C. A. 365; 37 Corp. Jur. 495. This new agree- 
ment is not the issuance of a policy, but a contract for the continuance in force 
of a former contract. This construction of the statute not only complies with its 
literal terms but is necessary for the reasonable protection, both of the policy 
holder and of the company. It enables the company to give to the policy holder, 
who is unable to make payment in full of his premium, the privilege of making 
payment at a later period or by installments, while the policy 1s kept alive for his 
benefit.” He, however, predicated the renewal of the policy as being a new con- 
tract upon another feature of that policy. Quoting from his opinion, page 217 
of 304 Pa, 155 A. 491, 492: “Where, as here, it is optional with the company 
whether or not to reinstate an expired policy, the act of so doing constitutes a 
new contract, and starts a new period of coverage.” (Italics ours.) 

The relevant provision in the policy in the MacDonald Case was as follows: 
“This policy may, with the consent of the Company and subject to all of the 
terms, conditions and provisions of this policy, be periodically renewed upon each 
successive expiration.” (Italics ours.) 


[4] The policy of life insurance involved in the case at bar is radically dif- 


ferent. It contains an absolute right of reinstatement conditional upon certain 
requirements being satisfied. Such a reinstatement provision as is found in the 
policy now before this court is binding, gives the insured an absolute contractual 
right to reinstatement upon satisfying the specific conditions, and that the com- 
pany cannot impose any other or further conditions for reinstatement or modify 
or change any of the terms and provisions of the policy, all of which are con- 
tinued in full force and effect precisely as before. Davidson vy. Old People’s Mu- 
tual Benefit Society, 39 Minn. 303. 39 N. W. 803, 1 L. R. A. 482; Security Life 
Insurance Co. v. Leeper, 171 Ark. 77, 284 S. W. 12; New York Life Insurance Co. 
v. Adams, 151 Ark. 123, 235 S. W. 412; Mutual Life Insurance Co. v. Lovejoy, 
203 Ala. 452, 83 So. 591; Missouri State Life Insurance Co. v. Hearne (Tex. Civ. 
App.) 226 S. W. 789; Goodwin vy. Provident Savings Life Assurance Soc., 97 
Iowa, 226, 66 N. W. 157, 32 L. R. A. 473, 59 Am. St. Rep. 411; Prudential Insur- 
ance Co. v. Union Trust Co., 56 Ind. App. 418, 105 N. E. 505; Wichman v. Metro- 
politan Life Insurance Co., 120 Mo. App. 51, 96 S. W. 695. 

The insurer cannot be arbitrary or capricious in considering the evidence of 
insurability submitted under such a reinstatement provision. Thompson v. Postal 
Life Insurance Co., 226 N. Y. 363, 123 N. E. 750; Leonard v. Prudential In- 
surance Co., 128 Wis. 348, 107 N. W. 646, 116 Am. St. Rep. 50. 

Another essential difference between the MacDonald Case and the case at 
bar is that in the former, when the policy lapsed it was absolutely at an end. 
Using the language of appellant in his argument: “When the policy lapsed it 
was dead. All of the rights of the insured were forfeited and the liability of 
defendant ceased. _ There was no contract between the parties and none ardse 
until defendant reinstated the policy, which it was not obligated to do but vol- 
unteered to do so.” 

When the present policy lapsed, it was not dead; the reinstatement provision 
continued to live for five years. All of the rights of the insured were not for- 
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feited; he retained his right to have the policy reinstated within five years upon 
the conditions set forth in the reinstatement provision. All liability of the defend- 
ant had not ceased; a distinct liability was imposed upon it by the reinstatement 
provision. There was still a contractual provision in force between the parties, 
namely, the reinstatement provision. The defendant was obligated to reinstate 
the policy, if the appellant had tendered satisfactory evidence of insurability. 

[5] Another distinction between the MacDonald Case and the case at bar 
is that the terms of the policy in each case differ as to whether the premiums 
which accrued during the period of lapse must be paid in order to obtain a re- 
newal or reinstatement. Under the terms of the policy involved in the MacDon- 
ald Case, the court held that no part of the premium paid by the insured when 
he renewed the accident insurance could be applied by the company to the per- 
iod between the expiration of the original insurance and the date of the renewal, 
or, in other words, that the insured did not need to pay any premium for the 
period of lapse. The reinstatement provision in the life insurance policy now 
before the court expressly requires the insured to pay all “arrears of premiums 
with five per cent interest thereon from their due date.” The necessary deduc- 
tion is that reinstatement in the case at bar was a continuance in force of the 
original insurance contract, and not the making of a new one. 

In the case of South Side Trust Company v. Eureka Life Insurance Co., 
74 Pa. Super. Ct. 566, relied upon by the appellant, the only reference in that 
case to the question now under discussion, which is whether a copy of the rein- 
statement application should be attached to a policy of life insurance, was merely 
in answer to an argument by the insurance company that the reinstatement 
resulted in a new contract of insurance. If the insurer’s contention in that case 
that reinstatement results in a new contract were assumed to be correct, this court, 
through our Brother Keller, said that in that event the insurer was met with the 
requirement that to a new policy a copy of the application must be attached. 

If the reinstatement of a lapsed policy resulted in the issuance of a new 
policy of insurance there would be some ground for holding that a copy of the 
reinstatement application must be attached to the policy. In our opinion, the 
reinstatement of a policy does not result in the issuance of a policy of insurance 
or in the making of a new insurance contract, but is simply the revival and 


restoration of the original policy or contract of insurance upon the conditions 
prescribed within itself. 


While there is no Pennsylvania case directly in point, the weight of authority 
elsewhere sustains the conclusion reached by the lower court. 

New York Life Insurance Co. v. Buchberg, 249 Mich. 317, 228 N. W. 770, 67 
A. L. R. 1483 (1930), was a suit in equity brought by the insurer to cancel the 
reinstatement of a life insurance policy on the ground that it was secured by 
false representations of the insured as to his health. The case turned upon the 
precise question now before this court. The Supreme Court of Michigan held 
that the reinstatement of the policy should be canceled, and in doing so ruled 
that it was immaterial that no copy of the reinstatement application had been 
attached to the policy. The court said (page 772 of 228 N. W.): “We are 
satisfied that a proper construction of the Michigan statute does not require a 
copy of the representations made incident to an application for reinstatement of 
lapsed insurance to be attached to the policy as a condition precedent to its 
admissibility in evidence in a subsequent proceeding to secure cancellation of 
the reinstatement of such policy on the ground of fraudulent representations. Ii 
in the judgment of the Legislature a copy of the application for reinstatement 
should be attached to the policy, it can easily so provide by proper enactment; 
but this court should not read such a provision into the present statute which is 
silent on the subject. The statutory provision limiting proof of fraud incidenz 
to the original application for insurance to the statements contained in the copy 
attached to the policy is in derogation of common law, which always permitted 
the avoidance of a contract procured by means of fraud. Any statutory pro- 
vision which deprives one of the right to allege and to prove a material fraud, 
or which places any condition upon a litigant’s right to rely upon fraud as a 
defense, should not be extended by implication beyond the plain meaning of the 
statutory language.” In the same case the Michigan. Supreme Court also said’ 
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(page 771 of 228 N. W.): “In almost every instance the policy for such insur- 
ance at the time of reinstatement is not in the possession of the insurer, but 
instead is under the control of the insured. The reinstatement of a policy is not 
a new contract of insurance, nor is it the issuance of a policy of insurance; but 
rather it is a contract by virtue of which the policy already issued, under tlie 
conditions prescribed therein, is revived or restored after its lapse. Reidy v. John 
or Life Ins. Co., 245 Mass. 373, 139 N. E. 538, and Wastun v. Lincoln 
Natl. Life Ins. Co. (C. C. A.) 12 Ve 422.” 
New York Life Insurance Co. Rosen, 227 App. Div. 79, 236 N. Y. S. 659 
(1929), presented the same slic question to the New York courts. They also 

held that no copy of a reinstatement application is required to be attached to a 
policy. This conclusion was affirmed without opinion by the court of Appeals of 
New York, 255 N. Y. 567, 175 N. E. 316 (1930). The Appellate Division of the 
New York Supreme Court in reaching its decision said (page 661 of 236 N. Y. 
S.): “It must be borne in mind that the new agreement is not the issuance of 
a new policy, but a contract for the continuation in force of a former policy.” 
It also said (page 661 of 236 N. Y. S.): “The right to renew or reinstate the 
policy was a part of the original contract—Reed v. Missouri Mut. Ass’n (Mo. 
App.) 5 S.W.(2d) 675—and after the policy was renewed or reinstated it was 
of the same binding force and effect as though there had never been a breach.” 
The court concluded as follows (pages 661-662 of 236 N. Y. S.): “The statute 
(Insurance Law, § 101) with reference to the reinstatement of an insurance 
policy fully sets forth the requirements for such reinstatement and is silent with 
reference to attaching a copy of the application to the policy. The section which 
provides for attaching the original application for insurance to the policy ex- 
pressly states that, when the policy is issued, such application shall be attached 
thereto, and that all statements purporting to be made by the insured shall be, 
in the absence of fraud, deemed representations, and not warranties. It would 
require a strained construction to hold that a statute which applies solely to the 
policy when originally issued may also be applied to a policy when reinstated.” 

The Supreme Judicial Court of Massachusetts reached the same conclusion 
in Holden v. Metropolitan Life Insurance Co., 188 Mass. 212, 74 N. E. 337 (1905). 
A directed verdict for the defendant was affirmed in that case. After quoting 
the relevant section of the Massachusetts statute, which read as follows (page 
338 of 74 N. E.): “Every policy which contains a reference to the application of 
the insured, either as a part of the policy or as having any bearing thereon, must 
have attached thereto a correct copy of the application, and, unless so attached, 
the same shall not be considered a part of the policy or received in evidence,” 
the court said (page 338 of 74 N. E.): “The language of the statute plainly has 
reference to an application upon which the original policy is issued, and not to 
any contract of revival.” 

To the same effect is State Mutual Life Insurance Co. v. Rosenberry (Tex. 
Com. App.) 213 S. W. 242 (1919). Judgment in favor of the plaintiff was re- 
versed in that case and entered for the defendant, the insurance company, by the 
Court of Civil Appeals of Texas (175 S. W. 757), and that action was affirmed 
hy the Texas Supreme Court. After stating that the statute could not apply unless 
the reinstatement is treated as an entirely new and independent contract of insur- 
ance, it was said in that case (page 245 of 213 S. W.): “But we think that the 
better rule and the one that would come nearer doing justice is to regard the 
contract for reinstatement, not as a new contract of insurance, but as a waiver 
of the forfeiture, thus restoring the policy and making it as effective as if no 
forfeiture had occurred, but reserving the right of the company to avoid the 
effect of the reinstatement by showing, if it can, that the reinstatement was 
induced by unfair and fraudulent means. Massachusetts Benefit Life Association 
v. Robinson, 104 Ga. 256, 30 S. E. 918, oe R. A. 274; Goodwin v. Provident, 
etc., Life Association, 97 Iowa, 226, 66 N. 157, 32 L. R. A. 473, 59 Am. St. 
Rep. 411; Monahan v. Fidelity Mutual Life “aaa Co., 242 Ill. 488, 90 N. E. 
213. 124 Am. St. Rep. 337; Mutual Life Insurance Co. v. Lovejoy [201 Ala. 337], 
78 So. 299, L. R. A. 1918D, 864.” 

Goodwin v. Provident Savings Life Assurance Soc., 97 Iowa, 226, 66 N. W. 
157, 32 L. R. A. 473, 59 Am. St. Rep. 411 (1896), wherein the Supreme Court of 
Iowa said (page 160 of 66 N. W.): “Moreover, the reinstatement was not the 
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making of a new contract, for no new or different terms were agreed upon. It 
was simply the cancellation of a forfeiture, whereupon the contract was restored, 
and recognized as binding by the company.” 

In Reidy v. John Hancock Mutual Life Insurance Co., 245 Mass. 373, 139 
N. E. 538 (1923), the Supreme Judicial Court of Massachusetts, holding that no 
recovery could be had on a reinstated policy because of the fraud of the insured 
in obtaining the reinstatement, said (page 539 of 139 N. E.): “The applications 
[for reinstatement] were not negotiations for a contract of insurance. The policy 
had been issued and delivered. It was not a new contract which the insured was 
negotiating, but the revival of a contract under the conditions prescribed by the 
company and accepted by him. The revival, if accomplished, could only restore 
the insured to all his rights under the policy, which had not been surrendered, as 
if he never had been in default.” 

Without quoting further from other jurisdictions, we refer to Mutual Life 
Insurance Co. v. Lovejoy, 203 Ala. 452, 83 So. 591 (1919); Lovick v. Providence 
Life Ass’n, 110 N. C. 93, 14 S. E. 506 (1892); Reed v. Missouri: Mutual Ass’n 
(Mo. App.) 5 S.W.(2d) 675 (1928); Lindsey v. Western Mutual Aid Society, 84 
Iowa, 734, 50 N. W. 29 (1891); Mutual Life Insurance Co. v. Dreeben (D. C.) 
20 F.(2d) 394 (1927). 


All of the cases referred to are in accord with the decisions from which we 
have quoted. 

We do not believe that the arm of the law should be used to extend by im- 
plication the provisions of a statute so as to exclude a defense of fraud, and 
permit a recovery where the fraud 1s as palpable as in the case at bar. 

The assignments of error are overruled, and judgment affirmed. 


MOSELEY v. AMERICAN NAT. INS. CO. No. 13474. 
Supreme Court of South Carolina. Sept. 6, 1932. 
166 Southeastern Reporter 94. 
2. INSURANCE. 


One can have no “insurable interest” where his only right arises under con- 
tract which he had no authority to make. 

An “insurable interest” is in the nature of an inchoate right, ever- 
present for perfection in those who possess the right, but never per- 
fected until all legal requirements have been performed. 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 

4. INSURANCE. 

Where son took out insurance on life of father without his knowledge or 
consent, and father died before receiving application for policy, son held not en- 
titled to recover amount of policy, since no insurance contract ever existed. 

(For other cases, see Insurance, Dec. Dig. § 130[7].) 

Appeal from Common Pleas Circuit Court of Orangeburg County; B. H. 
Moss, Judge. 

Suit by John P. Moseley against the American National Insurance Com- 
pany. From the judgment for defendant, plaintiff appeals. 

Affirmed. 

Wolfe & Wolfe and A. J. Hydrick, all of Orangeburg, for appellant. 

Lide & Felder, of Orangeburg, for respondent. 

W. C. Coruran, A. A. J. 


In the eary part of the year 1929, John P. Moseley, then junior, removed 
from Orangeburg, S. C.. to Bay Town, Tex. This town was very near to the 
town of Goose Creek, Tex., and the duties of young Moseley required him to 
make frequent visits to Goose Creek. In this way he became acquainted with 
H. O. Hart, the agent for the defendant insurance company, the respondent here- 
in. Quite a friendly association soon existed between the two men; frequently 
conversations were had; Hart patronized the dry cleaning business of young 
Moseley; and in due time Moseley permitted Hart to write for him a policy of 
life insurance. Hart then requested Moseley to permit him (Hart) to write a 
policy on the life of Moseley’s father. Moseley knew that his father was not in 
good health, but furnished to Hart certain information relative to Moseley, Sr., 
such as his age, occupation, etc. Moseley then gave to Hart a check for $10, 
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and received from Hart a receipt for the amount. This receipt was a regular 
printed form of the company, and stated that the $10 was received as a deposit, 
pending the consideration of an application for insurance “upon the life of your 
father.” It was a refunding receipt, in so far as the printed portion thereof is 
concerned; the provisions being that the payment of $10 would be credited as a 
payment on the policy if and when an application for insurance was filled out by 
the insured, acceptable to both the company and the insured. The receipt was 
dated May 14, 1929, and the check for $10 was dated the same day. 

In addition to the printed portion of the receipt, there appeared upon the 
face of the receipt the words “effective immediately” written with pen and ink. 
Moseley testified that these words were written by Hart, who also signed the re- 
ceipt, although to at least one member of this court there seems to be very litte 
similarity in the handwriting of “effective immediately” and “H. O. Hart.” 

John P. Moseley, the “your father” mentioned in the receipt, was then “not 
a well man,” and died in July, 1929. A day or two after his death there was re- 
ceived by his widow, addressed to him, a letter inclosing an application for $2,000 
of insurance. The application was dated June 21, 1929. The application had a 
few of the blank spaces filled out, such as the amount, the business of Moseley, 
and that J. P. Moseley, Jr., was the beneficiary. The letter requested Mr. Mose- 
ley to call on Dr. G. C. Bolin for the medical examination. Nothing was done as 
to this application; Moseley being then dead. 

Shortly after the death of the elder Moseley, the younger Moseley returned 
to Orangeburg from New York, whence he had gone upon leaving Texas shortly 
after the transaction herein mentioned. He had the receipt which Hart had 
given him and, obtaining the unsigned application blank, he brought suit against 
the insurance company for the sum of $2,000 and interest, claiming to be the 
beneficiary under a policy which was never issued, but which was “effective im- 
mediately” on May 14, 1929. 

The testimony produced the facts above stated together with the defense 
that no policy had ever been issued; no contract for a policy had ever been en- 
tered into between the defendant and the deceased; and that the defendant was 
not liable for any amount to the plaintiff. Upon the conclusion of the testimony, 
the defendant made a motion for a directed verdict in its favor, which was grant- 
ed. The grounds upon which the motion was made were that the plaintiff had 
not proven a contract for life insurance upon the life of John P. Moseley; no 
contract ever existed, and all the plaintiff made out was the receipt providing 
that the defendant would consider an application for insurance. From the judg- 
ment entered upon the directed verdict, this appeal is taken. Numerous excep- 
tions allege error on the part of the trial judge in granting the motion and in 
the exclusion of testimony. From the view we take of the appeal, all excep- 
tions are disposed of in this opinion. 

[1] The trial judge assigned no reason for his ruling, merely saying, after 
hearing the grounds submitted: “I have made up my mind.” If, however, his 
conclusion be correct, his reason is immaterial. : 

The pivotal question in this case is whether or not the plaintiff has a cause 
of action. If he should have, there was evidence sufficient to go to the jury, 
and the direction of the verdict was error. If not, then the admission or exclu- 
sion of evidence, although erroneous as matter of law, was harmless. 

That the deceased had no policy or contract of insurance with the defendant 
is admitted. It is likewise true that he was never consulted in regard thereto, 
and, in so far as the record before us is concerned, he knew nothing of any ef- 
forts to procure insurance on his life. 

[2] In Joyce on Insurance (2d. Ed.) § 892, it is said: “A person can have no 
insurable interest where his only right arises under a contract which he had no 
authority to make.” 


Under the law of this state, a child has an insurable interest in the life of the 
parent, but in the present case the claim of the son is not based unon the gen- 
eral provisions of the law, but upon a receipt, called a contract. If a receipt, it 
was at all times subject to explanation, and, if a contract, it was one the son had 
no authority to make as binding upon the insurance company and his. father,. 
That the son was not acting as the agent of his father is perfectly apparent from 
the admitted fact that the father knew nothing of the transaction. An insurable 
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interest is in the nature of an inchoate right, ever present for perfection in those 
who possess the right, but never perfected until all legal requirements have been 
performed. 

This appeal presents a typical case of an effort to obtain insurance upon the 
life of another without the knowledge or consent of the insured. Quoting again 
from Joyce, § 2509 D: “It has been broadly stated that insurance taken out on 
the life of another, without the latter’s consent, is against public policy and void.” 

This doctrine is sustained by the citation of authorities from other states. 
A Kentucky case, Metropolitan Life Insurance Company vy. Monohan, 102 Ky. 13, 
42 S. W. 924, appears to be in point. This case holds that it is against public 
policy to procure insurance on the life of another without his knowledge or con- 
sent, even though the insurance was procured by one having an insurable inter- 
est in the life of the insured. 

The basis for holding such contracts of insurance to be against public policy 
is grounded upon the law prohibiting wagering contracts. This is treated in our 
own case of Crosswell vy. Conn. Indemnity Association, 51 S. C. 103, 28 S. E. 
200, 201. Quoting further from the Croswell Case we find the following: “There 
seems to be a clear distinction between cases in which the policy is procured by 
the insured bona fide of his own motion and cases in which it is procured by an- 
other. It is a very different thing to allow a man to create voluntarily an inter- 
est in his termination and to allow some one else to do so at their will.” 

[3] The plaintiff relies strongly on the case of Stanton v. Equitable Life 
Assur. Society, 137 S. C. 396, 135 S. E. 367. The only point of similarity in the 
two cases is that no policy was ever issued in either. If there were no disting- 
uishing features in the cases, and we did not care to follow the Stanton Case, 
it could be said that the Stanton Case was decided by a divided court, two jus- 
tices were for affirmance, two for reversal, and the fifth justice concurred only 
in the result of the main opinion. Under these conditions it has been held that 
such cases shall not be considered as precedents, but establish the law only as to 
the particular case. 

But ‘the cases are entirely different in many particulars, and can be easily 
distinguished. Without attempting to state all of the distinguishing features, 
we may say that Stanton applied for his own insurance; paid his premium; took 
a refunding receipt; filled out his own application; submitted to the medical ex- 
amination; and awaited the issue of his policy. Moseley, on the contrary, did 
none of these things for the very simple reason that he was never apprised of 
what was taking place. The Stanton Case may or may not be followed in the 
future and as to this we are not now called upon to decide. We do say, how- 
ever, that, in so far as the present appeal is concerned, the Stanton Case is not 
authority for the reversal of the judgment below. 

The principle of law herein stated that insurance taken out on the life of 
another, without the latter’s consent, is against public policy is, of course, sub- 
ject to at least two well-recognized exceptions. These exceptions are not appar- 
ent in the present case, but are herein referred to for future guidance. Per- 
fectly valid policies of insurance may be taken out by those having an insurable 
interest upon the lives of minors; in such cases the consent of the minor not 
being necessary and not binding, even though obtained. Another instance where 
the prior consent of the insured is not necessary is where the insured by ac- 
quiescence in the policy or by conduct causing the policy to be issued thereby 
waives the necessity for prior consent. 

[4] We do not see where Moseley, Sr., had any contract whatsoever with 
the defendant insurance company, and hence, there could be no beneficiary. 
There being no beneficiary, Moseley, Jr., basing his claim thereupon, has no 
cause of action. 


The judgment of this court is that the judgment of the county court be 
affirmed. 


Blease, C. J., and Stabler, Carter and Bonham, JJ., concur. 





Kay et al. v. Erickson 


KAY et al. v. ERICKSON. 
Supreme Court of Wisconsin. Oct. 11, 1932. 
244 Northwestern Reporter 625. 
1. INSURANCE. 


Guardian of incompetent held unauthorized on death of designated beneficiary 
to designate incompetent’s estate as beneficiary in benefit certificate issued to ward. 

(For other cases, see Insurance, Dec. Dig. § 785.) 

3. INSURANCE. 

Incompetent’s heirs entitled under benefit association’s articles to proceeds of 
incompetent’s benefit certificate, on death of designated beneficiary, and absence 
of will bequeathing proceeds, could raise invalidity of guardian’s act designating 
incompetent’s estate as beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 785.) 

Appeal from a judgment of the Circuit Court of Chippewa County; James 
Wickham, Circuit Judge. 

Action by Nellie Egan Kay and others against the Catholic Knights of 
Wisconsin, in which Mrs. Emanuel Erickson, as executrix of the will of Patrick 
Egan, deceased, was interpleaded as defendant. From a judgment for plaintiffs, 
interpleaded defendant appeals—[By Editorial Staff.] 

Affirmed. 

This action was originally commenced on the 23d day of July, 1931, in the 
circuit court for Pierce county, to recover the proceeds of a certain benefit cer- 
tificate issued by Catholic Knights of Wisconsin, to one Patrick Egan, a resident 
of Chippewa Falls. Catholic Knights of Wisconsin thereafter made and filed an 
affidavit in which all of the facts relating to this controversy were set forth and 
in which it disclaimed any interest as to whom the proceeds of said certificate 
should be paid. A stipulation was thereupon entered into between all of the 
interested parties whereby the proceeds of said certificate were paid into court 
and Mrs. Emanuel Erickson, executrix of the will of Patrick Egan, was sub- 
stiuted as defendant. A stipulation was entered into changing the place of trial 
to Chippewa county. This action was thereafter tried. Judgment which determined 
that the plaintiffs as heirs at law of Patrick Egan, deceased, were entitled to the 


proceeds of said certificate, was duly entered. From the judgment so entered the 
defendant appealed. 


Alexander Wiley and Robert L. Wiley, both of Chippewa Falls, for appel- 


lant. 


Knowles & Doolittle, of River Falls, for respondents. 

NELSON, J. 

The facts in this action are undisputed. Patrick Egan, a resident of the city 
of Chippewa Falls, had issued to him, on the 14th day of April, 1921, by 
Catholic Knights of Wisconsin, a certain benefit certificate wherein and whereby 
Catholic Knights of Wisconsin agreed, upon certain conditions to be performed 
by Patrick Egan, to pay “in the manner and form prescribed by the Constitution 
and Laws, to his sister Margaret Blackburn being the beneficiary designated by 
him in said application, or to the beneficiary or beneficiaries that he may designate 
in the Certificate, if any, made in lieu of this on the surrendering of this cer- 
tificate, in the manner prescribed by the Constitution and Laws of the order, the 
sum of $2,000.” 

The certificate further provided: “This certificate is issued upon the express 
condition that no personal liability shall attach to any officer or member of this 
Order, and that this Certificate shall not be valid until countersigned by the 
President and Secretary of the aforesaid Branch, and shall be of no force or 
effect until delivered to said Patrick Egan and signed by him at a regular meet- 
ing of the Branch as provided for in the Constitution.” 

The articles of incorporation of said order contain the following provision: 
“If no person is designated as beneficiary in the certificate, or if the person or 
persons so designated have predeceased the member, such sum shall be paid to 
the person or persons to whom the same shall be given and bequeathed in the 
last will and testament of the member, and to the person or persons who are 
his heirs under the laws of the state of Wisconsin, if he shall die intestate.” 

The by-laws of the order contain the following: Chapter 5, section 27. “A 
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member may at any time upon due application through his branch, surrender a 
benefit certificate and change the beneficiary named therein to any other beneficiary 
provided for in the Articles of Organization, by paying $1.00 for a new cer- 
tificate.” 

On April 24, 1929, Mr. Egan made his last will which included the following 
provisions: 

“Second: I give and bequeath to my sister, Maggie Blackburn, of Bruce, 
Wisconsin, Five Dollars ($5.00). I have already made my sister beneficiary in my 
insurance policy in the Catholic Knights of Wisconsin, she to receive from said 
policy approximately Fifteen Hundred Dollars. 

“Third: I give and bequeath to John M. Egan, Isabelle Egan, Agnes Egan, 
Patricia Egan and Eleanor Egan, the children of my deceased brother, Martin 
Egan, One Dollar. 

“Twenty-sixth: All the rest of my property, real, personal or mixed, I give 
and bequeath to my sister-in-law, Mrs. Emanuel Erickson, of Eau Claire, Wis- 
consin.” 

On June 25, 1929 Mr. Egan was adjudged incompetent by the county court 
of Chippewa county and one J. A. Watson of Chippewa Falls was appointed as 
his guardian, which guardianship continued to the date of his death. 

Thereafter, on November 3, 1929, Margaret Blackburn, the beneficiary named 
in said certificate, died, and on November 30th thereafter the guardian sur- 
rendered the certificate hereinbefore mentioned by indorsing upon the certificate 
the following: “I, Patrick Egan within named and to whom the within named 
certificate was issued, hereby surrender the same and ask that a new certificate 
be issued to him and that my estate be named as beneficiary therein. Dated this 
30th day of November, 1929. J. A. Watson, guardian for Patrick Egan, incom- 
petent.” 

A new certificate was thereupon issued by the order in which the estate of 
Patrick Egan was named as beneficiary therein. 


Prior to the time of the guardianship proceedings, Patrick Egan had bor- 
rowed from the order, on his certificate, a considerable sum of money. Thereafter 
the guardian surrendered the second certificate mentioned, and obtained a third 
certificate dated May 2, 1931, wherein the amount of the benefit to be paid by 
the order was reduced to $1,176.57. This was done so as to pay up the order for 
the loans made and to stop the interest thereon. 

Upon the death of Patrick Egan, which occurred on May 12, 1931, his will 
was duly admitted to probate and Mrs. Emanuel Erickson was appointed exe- 
cutrix thereof. The plaintiffs are the heirs at law of Patrick Egan, deceased. 

The trial court found the facts substantially as stated and concluded that tlie 
only valid certificate issued by the order to Patrick Egan was the first one herein- 
before mentioned dated April 14, 1921; that the subsequent certificates issued in 
his name were not issued or accepted according to the laws of the order and are 
void, and no change in the beneficiary from that named in the certificate was 
ever made by Patrick Egan or by any one who was authorized to name a bene- 
ficiary according to the laws of the order, and that the persons who were entitled 
to the proceeds as beneficiaries must be ascertained and determined by the pro- 
visions of article III of the constitution of the order; that no designation of 
any person except Margaret Blackburn as beneficiary was made by the last will 
of Patrick Egan; that on the death of Margaret Blackburn her designation as 
beneficiary ceased to be in force and effect; that the plaintiffs as heirs at law 
of the deceased are entitled to the proceeds under the laws of the order, and are 
entitled to judgment determining that they are the owners of the money paid into 
court. 

This appeal gives rise to the following questions for decision: 


(1) Did the guardian have authority to designate the estate of Patrick Egan 
as beneficiary? (2) Did the residuary clause contained in Egan’s will operate to 
give and bequeath the proceeds of the certificate to Mrs. Emanuel Erickson, the 
residuary legatee? (3) If both questions should be answered, “no,” must it be 
held that the heirs at law may not raise the question as to the validity of the 
guardian's act, designating the estate of his ward as beneficiary? 

[1] The contention of the defendants that, upon the death of Margaret Black- 
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burn, the guardian of Patrick Egan had authority to designate the estate of 
Patrick Egan as beneficiary, 1s, in our opinion, without merit. While a guardian 
probably may surrender a benefit certificate or insurance policy and consent to a 
reduction in the amount thereof for the purpose of paying a policy loan to stop 
the running of interest charges, and while a guardian may undoubtedly surrender 
a policy of his ward upon payment to him of the cash surrender value thereof 
for the purpose of providing necessary funds for the support and mazntenance 
of his ward or for what, at the time, may seem to be in the interest of his ward, 
Maclay v. Equitable Life Assurance Society, 152 U. S. 499, 14 S. Ct. 678, 38 
L. Ed. 528, no case is cited to our attention, and we have found none, which 
supports the contention that a guardian of an incompetent may designate a bene- 
ficiary in a policy issued to his ward while the latter was competent. No case has 
been found in which such a contention has ever been made. In our opinion a 
guardian has no more authority to designate a beneficiary in a policy of insur- 
ance upon the life of a ward than he would have to change the will of his ward 
by executing a codicil thereto or by executing a wholly new will. Since Mr. Egan 
designated his sister as beneficiary in the certificate herein, and thereafter accepted 
it pursuant to the rules and regulations of the Order, it must be held, in the 
absence of a change of beneficiary effected by him according to the rules and 
by-laws of the Order, that the proceeds, in case of the death of the named bene- 
ficiary prior to his death, goes to those persons who are entitled to them under 
the articles of incorporation. It is true that Margaret Blackburn did not die 
while Patrick Egan was competent. It may well be that had he remained com- 
petent he would have named a new beneficiary and thereby prevented the de- 
volution of the proceeds of his certificate as prescribed by the articles of incor- 
poration. While he continued to be incompetent, his guardian had no authority to 
change the beneficiary. The proceeds of the certificate must therefore go to those 
who are entitled to them under the articles of incorporation. As has already been 
noted, the articles of incorporation of the Catholic Knights of Wisconsin con- 
tained the following provision: “If no person is designated as beneficiary in the 
certificate, or if the person or persons so designated have predeceased the mem- 
ber, such sum shall be paid to the person or persons to whom the same shall be 
given and bequeathed in the last will and testarnent of the member, and to the 


person or persons who are his heirs under the laws of the state of Wisconsin, 
if he shall die intestate.” 


[2] Under these articles the heirs at law are clearly entitled to the proceeds 
of this certificate unless it must be held that the residuary clause of his will 
operated to give and bequeath to Mrs. Emanuel Erickson the proceeds of this 
certificate. A reading of the will convinces us that no such intent is found in the 
will. Paragraph second of the will is as follows: “I give and bequeath to my 
sister, Maggie Blackburn, of Bruce, Wisconsin, Five Dollars ($5.00). I have 
already made my sister beneficiary in my insurance policy in the Catholic Knights 
of Wisconsin, she to receive from said policy approximately Fifteen Hundred 
Dollars.” 

The language contained in that paragraph was undoubtedly inserted for the 
purpose of explaining the meager gift bequeathed to his sister and clearly mani- 
fests an intent that his sister, not the residuary legatee, should have the insurance 
proceeds. That she would not survive him seems not to have been contemplated 
by the deceased. Certainly no intent on the part of Mr. Egan to give and bequeath 
the proceeds of the certificate to Mrs. Erickson, the residuary legatee and de- 
visee, can be spelled out of his will. This court, in Hutson v. Jenson, 110 Wis. 
26, 38, 85 N. W. 689, 693, speaking through Mr. Justice Dodge, said: “We find 
no well-considered decision sustaining the proposition that a general residuary 
clause in a will is effective to transfer from one beneficiary to another insurance 
money the direction of which had already been declared by the contract of insur- 
ance. We are clear that under no ordinary circumstances should such clause be 
accorded such effect, for the reason that, standing alone, it evinces no such inten- 
tion in the testator. Such moneys, payable by the insurance contract to designated 
individuals, can in no proper sense be said to be any part of the estate of the 
testator.” Since the will did not give and bequeath the proceeds of the certificate 

any person or persons, and since the proceeds never became a part of the 
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estate, but went to the heirs at law of Patrick Egan, pursuant to the provisions 
of the articles, Mrs. Erickson, as executrix, can have no claim to them. 5 

Had Mr. Egan, while competent, with the approval and consent of the 
Order, made his estate the beneficiary, no question would have arisen as to the 
right of Mrs. Erickson as executrix to claim the proceeds of the certificate. How- 
ever, we have no such situation in this case. The attempt of the guardian to 
name the estate of Patrick Egan as the beneficiary was void and without force 
and effect, consequently the proceeds never became a part of the estate subject 
to disposition by the residuary clause. 

[3] It is earnestly contended by the defendant that the plaintiffs, as heirs at 
law, have no right to question the act of the guardian in naming the estate as 
beneficiary and that only the Order may question the right of the beneficiary 
named in the certificate to collect the proceeds. Authority is cited in support of 
the proposition that when a beneficiary is named in a policy who is not a proper 
beneficiary under the rules of the Order, the company or association alone may 
raise the question. 45 Cor. Jur. 212. “It is generally held that the regulations con- 
cerning the method of changing beneficiaries are prescribed for the protection of 
the society, and that if the society has by waiver or estoppel lost its right to 
object to a change of beneficiary no one else may raise that objection. Accord- 
ingly if a change of beneficiaries has actually been consummated and acted on by 
the society in the member’s lifetime, the original beneficiary has no standing to 
attack the change because it was not made in compliance with the regulations of 
the society, if it did not violate any provision of the/public statutes. But the rule 
is otherwise where no change was actually made in the member’s lifetime, or the 
society had not, before the member’s death, assented to an irregular change.” But 
in this case the Order raises no question as to the beneficiary, and 1t appears that 
the plaintiffs are clearly entitled to the proceeds of the certificate unless such 
proceeds were given and bequeathed by the will of Patrick Egan to some person 
or persons, or unless the naming of the estate as beneficiary by the guardian was 
good. Since we hold that the act of the guardian in naming the estate the bene- 
ficiary was void, and since the will did not give and bequeath the proceeds to any 
person or persons, it would be the height of injustice to hold that the heirs at 
law who are entitled to the proceeds under the certificate first issued may not 
claim the proceeds thereof, sue to recover them, and prove that the attempted 
change of beneficiary to their injury was void and of no effect. 

Judgment affirmed. 
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CINEMA SCHOOLS, Inc., et al., v. WESTCHESTER FIRE INS. CO. No. 4170. 
District Court, S. D. California, Central Division. June 25, 1932. 


1 Federal Supplement 37. 
7. INSURANCE. 


Fire policy provision that insurer should not be liable on policy for any 
property incumbered by chattel mortgage held. valid. 

(For other cases, see Insurance, Dec. Dig. § 283[1].) 
8. INSURANCE. 


Where mortgaged and unmortgaged property was destroyed, insurer by per- 
mitting insured to salvage some of property and to furnish appraisals did not 
waive provision invalidating policy as respects mortgaged property. 

Insurance company’s demand for appraisal did not constitute wai- 
ver of policy provision that company should not be liable for loss or dam- 
age to any property insured while incumbered by chattel mortgage, 
since mortgaged as well as unmortgaged property was destroyed and 
damaged, and company had good reason to believe that insured would 
claim against it for loss and damage to all the property and, for purposes 
of settlement or otherwise, had right to be apprised of extent and na- 
ture of liability that would be asserted against it. Furthermore, policy 
declared that company’s demand for appraisal should not constitute 
waiver of any other condition of contract of insurance, and another 
provision was to effect that company’s liability on other property in- 
sured should not be affected by chattel mortgage. 

(For other cases, see Insurance, Dec. Dig. § 397.) 

9 INSURANCE. 

Where insurer’s appraisers unreasonably delayed completion of preliminary 
work, action on fire policy by insured was not violation of agreement for ap- 
praisal. 


(For other cases, see Insurance, Dec. Dig. § 612[3].) 
11. INSURANCE. 

Catalogues issued by school for motion picture actors held part of “equip- 
ment and supplies” within fire policy. 

(For other cases, see Insurance, Dec. Dig. § 163%.) 

Action by the Cinema Schools, Incorporated, and another, against the West- 
chester Fire Insurance Company. 

Judgment for plaintiffs. 

Francis D. Adams, of Hollywood, Cal., Walter A. Ham, of Los Angeles, Cal., 
and Robert Clifton of Hollywood, Cal., for plaintiffs. 

Hindman & Davis, of Los Angeles, Cal., for defendant. 

Knox, District Judge. 


Defendant, in consideration of a premium duly received, issued its policy in- 
suring plaintiff against loss or damage by fire, in an amount not exceeding 
$5,000, to certain personal property contained in the building wherein the cor- 
porate plaintiff conducted a school for the instruction of students in the art of 
motion picture acting. The policy was on the standard form of the state of 
California, and was to be in force from noon of July 16, 1928, to noon of July 
16, 1929. Upon February 16, 1929, a fire occurred, destroying a large portion of 
the insured property, and damaging the remainder. The direct loss and damage 
claimed by plaintiff, and after taking account of salvage in the sum of $238.38, 
amounted to $36,607.50. Insurance in force on the insured property, other than 
that carried by defendant, aggregated $33,500. After giving effect to the coin- 
surance provisions of the policies, the liability which plaintiffs here assert against 
_—— is in the sum of $4,751.65, with interest thereon from the date of the 
Oss. 

Defendant denies, generally, that it is under any obligation to pay the loss. 
In addition to the defense thus pleaded, it sets up the following: 

1. The actual cash value of the property insured was the sum of $80,000, and 
that inasmuch as plaintiff filed sworn proof of claim, setting out that such value 
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was $39,753.72, there was intentional false swearing upon its part which inval- 
idates the policy. 

2. The policy provided that defendant “shall not be liable for loss or damage 
to any property insured hereunder while encumbered by a chattel mortgage.” 

3. That plaintiffs, on or about April 10, 1929, employed one H. M. Farrar to 
adjust its claim against the insurance companies having policies covering the 
destroyed and damaged property, and that Farrar assigned his claim for such 
compensation as he was to receive from plaintiff to one D. F. Morey, and that 
notice of their transactions came to defendant prior to the commencement of 
the instant suit. 

In support of the second, separate defense, it is alleged that plaintiff, on or 
about October 10, 1928, executed and delivered to Marjorie E. Walters its pro- 
missory note in the sum of $15,000, payable eighteen months thereafter. On Oc- 
tober 11, 1928, plaintiff secured the note by the execution and delivery of a chat- 
tel mortgage, covering a substantial portion of the insured property, to the said 
Walters. This mortgage, to the extent of $12,000, was in full force and effect 
upon the date of the fire. A copy of the mortgage was attached to the defend- 
ant’s answer. 

The case having come on for disposition, it was, under a stipulation of the 
parties, tried to the court without the.intervention of a jury. 

[1, 2] Several issues of fact were elaborated by voluminous testimony taken 
at the trial, and, at its conclusion, numerous law points were argued at length. 
Subsequently, they were briefed by counsel. In the main the questions of fact 
are subordinate to the law points. Of the latter, those having to do with the 
chattel mortgage are of prime importance. Defendant’s second separate defense 
will, therefore, first be considered. In connection therewith, it may be said that 
plaintiffs, upon being apprised of the contents of defendant’s answer, failed to 
file within ten days thereafter, or at any other time, an affidavit questioning the 
validity of the chattel mortgage. Due to such failure, defendant asserts that 
plaintiffs are now precluded from so doing. Upon this branch of the case, it is 
my conclusion that plaintiffs’ failure to file an affidavit of the character sug- 
gested, amounted to an admission that the mortgage was genuine, and duly ex- 
ecuted. California Code of Civil Procedure, § 448; Carpenter v. Shinners, 108 
Cal. 361, 41 P. 473; Cordano v. Wright, 159 Cal. 610, 115 P. 227, Ann. Cas. 1912C, 
1044. But infirmities in the mortgage touching the character of the lien secured 
thereby, and the effect to be given to the instrument, are not waived by failure 
to file the affidavit called for by the Code. Crandall v. Schnouser, 207 Cal. 772, 
279 P. 778; Brooks v. Johnson, 122 Cal. 569, 55 P. 423. Hence, plaintiffs insist 
the mortgage must be held invalid in that the note secured thereby was lacking 
in consideration. In order that the merit, or the nonexistence thereof, of this 
contention may be made apparent, a statement of the circumstances under which 
the note and mortgage came to be executed and delivered, is required. 


Certain controversies had arisen between Marjorie F. Walters and U. M. 
Dailey, president of the corporate plaintiff and perhaps, other parties. A basis 
of settlement having been reached an agreement to carry the same into effect 
was made between Mrs. Walter, Mr. Dailey, his wife, the plaintiff corporation, 
and another concern known as Dassell Productions. This contract bears date 
of October 10, 1928. One of its provisions was that the corporate plaintiff, act- 
ing through its attorneys, confess judgment in the sum of $15,000 in favor of 
Mrs. Walters, in a certain action then pending in the superior court of Los An- 
geles county. It was agreed, nevertheless, that the judgment should not act- 
ually be entered by the clerk so long as certain other provisions relating to the 
payment of said fifteen thousand dollars should be observed by the other par- 
ties to the contract. Meanwhile, the signed stipulation and judgment were to be 
held by Frank P. Doherty, in escrow. The contract went on to specify that the 
sum of $15,000 should be paid to Mrs. Walters, who also was known as Mrs. 
Sellers, by the parties named in the contract, other than the plaintiff, on or be- 
fore eighteen months from October 10, 1928, and in eighteen equal monthly in- 
stallments, beginning on November 10, 1928. Should there be default in this ar- 
rangement, the said Doherty, at the request of Mrs. Walters, was to enter the 
confessed judgment in the office of the county clerk of Los Angeles county, and 
take such other steps as might be appropriate to an enforcement of the same. 
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Mrs. Walters having obtained attachments upon property of some of the parties 
to the contract of settlement, it was stipulated that the garnishments should re- 
main pending and undetermined, and should serve as security for the payment 
of the said indebtedness to Mrs. Walters. The agreement then provided that: 
“The Cinema Schools (the corporate plaintiff herein) shall also, as security to 
Mrs. Sellers, execute a certain chattel mortgage, securing a note for fifteen 
thousand dollars, it being understood that the said obligation of fifteen 
thousand dollars evidenced by said note is one and the same obligation as that 
evidenced by said judgment, and all monthly payments made on account of said 
judgment shall be credited on said note secured by said chattel mortgage. Upon 
the payment of the said fifteen thousand dollars, evidenced by said judgment, 
and the compliance with the other terms of this agreement, the said actions 
brought by Mrs. Sellers against the other parties of this contract shall be dis- 
missed with prejudice, and the said chattel mortgage released and satisfied, and 
the said judgment of fifteen thousand dollars shall likewise be satisfied of record 
by Mrs. Sellers. * * *” 

Other provisions of the contract not immediately germane to the question 
now before the court are omitted. 

[3] The foregoing recital, in my judgment, is sufficient to dispose of plain- 
tiff’s contention that the note secured by the chattel mortgage was given without 
consideration. ‘It has long been settled that an antecedent debt may constitute 
a good consideration for a note. Emery v. Lowe, 140 Cal. 379, 73 P. 981; 8 C. J. 
215. Furthermore, section 25 of the Negotiable Instruments Law, in effect in 
California on July 31, 1917 (St. 1917, p. 1537), expressly provides that: “An ante- 
cedent or pre-existing debt constitutes value; and is deemed such whether the 
instrument is payable on demand or at a future time.” (Civ. Code Cal. § 3106.) 

[4, 5] The circumstance that the debt in this case, if antecedent in character, 
has been reduced to judgment, does not lessen the sufficiency of the debt as a 
consideration. Nor is the fact that the note was not given in return for a satis- 
faction of the judgment or debt fatal to its validity, since a pre-existing debt 
constitutes value even though the note has been given merely as collateral se- 
curity for the debt. See People’s State Bank v. Penello, 59 Cal. App. 174, 210 
P. 432. 

[6] But, aside from all this, the contract between the parties, and under 
which the note and chattel mortgage came into being, provided that, in consider- 
ation of the matters which moved to Mrs. Walters thereunder, she released “Mr. 
and Mrs. Dailey and the said corporations of all claims of any kind and charac- 
ter that she has against the said parties and corporations or either of them and 
accepts full and complete satisfaction of any and all of said claims, excepting the 
matters hereinafter set forth. * * *” Also, it was the agreement of Mrs. Sellers 
that the confessed “judgment shall not be filed or entered by the Clerk of the 
above entitled court so long as the other parties to this contract comply with the 
terms herein set forth relative to the payment of said Fifteen thousand ($15,000.) 
Dollars.” These provisions amounted to nothing less than an extension of time 
within which to discharge the debt and they constituted a forbearance of legal 
rights on the part of the mortgagee and were a good and sufficient consideration 
for the note. 


In Koeberle v. Coit, 46 Cal. App. 641, 643, 189 P. 727, it was held that a note 
and chattel mortgage given to avoid the levy of execution on property and to 
avoid its attendant annoyance and humiliation were valid and enforceable. Here 
of course, there could be no levy of execution unless the judgment were first en- 
tered, and the mortgagee had agreed these steps would not be taken so long as 
plaintiff paid the installments on the note. Meantime, she enjoyed the protec- 
tion afforded by her note and mortgage, and was assured that other creditors of 
the plaintiff could not impair the ultimate collection of her debt. 

Holding as I do that the note secured by the mortgage is a valid instrument, 
there is no reason to find the contrary with respect to the mortgage. 

[7] Provisions of a fire insurance policy such as that now before me are 
valid and enforceable, and may constitute a complete defense against liability on 
the part of the insurer. Sun Insurance Office v. Scott, 284 U. S. 177, 52 S. Ct. 

. 76 L. Ed. 229; Hunt v. Springfield F. & M. Ins. Co., 196 U. S. 47, 25 S. Ct. 
i79, 49 L. Ed. 381. Indeed, a chattel mortgage, valid as between the parties 
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‘hereto, although fraudulent and void as to creditors, is an incumbrance which 
may raise a good defense to an action brought on a fire insurance policy such as 
the instant suit. Hartford Fire Ins. Co. v. Jones, 31 Ariz. 8, 250 P. 248; Home 
Ins. Co. v. Scott (C. C. A.) 46 F.(2d) 10. 

The case of Raulet v. Northwestern Nat. Ins. Co., 157 Cal. 213, 107 P. 292, 
cited by plaintiff, does not require a conclusion different from that so far indi- 
cated. The court there held that the instrument under consideration, although a 
chattel mortgage in form, was not such as a matter of fact. For this reason, it 
was not within the prohibitory provision of the insurance policy on which suit 
was brought. The instrument in that case purported to secure the payment of 
rent to accrue in the future, and it did not relate to an existing indebtedness. Also 
since the furniture not covered by the alleged mortgage was equal in value to 
twice the sum demanded in the suit, the existence of the instrument was said 
not to have increased the risk of the insurer. In Coniglio vy. Conn. Fire Ins. Co., 
180 Cal. 596, 182 P. 275, 5 A. L. R. 805, also cited by plaintiff, all the court held 
was that a policy covering an entire stock of merchandise and fixtures was not 
vitiated because plaintiff still owed $50 for one item, not specifically named in the 
policy, and which he was purchasing on a conditional sales contract. It is also 
to be noted that there plaintiff waived all claim of loss to such item. 

Neither of these cases, nor any other which plaintiff has called to my atten- 
tion, will avoid my conclusion that the prohibitory clause against chattel mort- 
gages in the policy on which suit is brought, takes the property covered by the 
Walters mortgage from within the protection of the policy. It will not, however, 
completely vitiate the policy. This is due to the fact that the chattel mortgage 
clause of the policy expressly states that “the liability of the company upon 
other property hereby insured shall not be affected by such a chattel mortgage.” 

[8] Since in this case the chattel mortgage placed upon some of the insured 
property was not executed or filed until after the effective date of the insurance 
policy, nothing need here be said as to the knowledge of the existence of the 
mortgage on the part of the insurer, nor of its failure to inquire with respect to 
mortgages at the time the insurance policy was written. Plaintiff does, how- 
ever, raise the point that defendant, by permitting plaintiffs to salvage some of 
the property, to spend money therefor, to furnish appraisals, etc., have waived 
the provision of the policy relating to chattel mortgages. I am unable to counte- 
nance the applicability of the argument to the present situation. As already 
pointed out, the policy was and is effective as to unmortgaged property. As to 
that, certainly, defendant was justified in insisting upon the steps that were 
taken concerning proofs of loss and matters incidental thereto. The mortgaged, 
as well as the unmortgaged, property was destroyed and damaged, and it had to 
be segregated and released from the confusion of the fire. Defendant, further- 
more, had good reason to believe that claim would be made against it for loss 
and damage to all the property—that belief has resolved itself into certainty 
—and for the purposes of settlement, or otherwise, defendant was entitled to 
be apprised of the extent and nature of the liability that would be asserted 
against it. I shall, accordingly, decide that there was no waiver by the issuance 
of the chattel mortgage clause in the policy. See People’s Bank of Greenville v. 
7Etna Ins. Co. (C. C. A.) 74 F. 507; Bakhaus v. Germania Fire Ins. Co. (C.C. A.) 
176 F. 879; Miller v. Union Assur. Soc. (C. C. A.) 39 F.(2d) 25. 

Then, too, the policy declared that the demand by the company for an 
appraisal should not constitute a waiver of any other condition of the contract 
of insurance. 

[9] Upon the trial defendant sought to obtain a ruling that this suit is im- 
properly here, in that plaintiff failed and neglected to carry out an agreement of 
appraisal of the loss entered into between it and the insured. With reference to 
this feature of the suit, it is my opinion that the insured is in no wise barred 
from maintaining this action. A clause contained in the policy is as follows: 
“If for any reason not attributable to the insured, or to the appraiser appointed 
by him, an appraisement is not had and completed within ninety days after said 
preliminary proof of loss is received by this company, the insured is not to be 
prejudiced by the failure to make an appraisement, and may prove the amount 
of his loss in an action brought without such appraisement.” 

As I recall the evidence touching upon this subject-matter, is was that the 
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appraisers chosen by defendant to arbitrate the loss unreasonably delayed 
the completion of their preliminary work. They were anything but diligent, and 
the impatience with which the agents of the insured awaited an appointment for 
a discussion of the loss was entirely justified. The delay that ensued warranted 
the institution of suit, and I am without sympathy for defendant’s argument that 
plaintiff's complaint is insufficient for the purpose of showing that the failure of 
appraisement was due to the fault of the insurer. Such contention is overruled. 


Adverting to the third separate item of defense advanced by defendant, it 
suffices to say that it presents nothing of merit, and is overruled. This, like- 
wise, will be the disposition given defendant's first, separate defense. The proof 
wholly fails to support the averments there set forth. 


Having determined the foregoing matters, a word needs to be said with 
reference to two items of alleged loss of unmortgaged property which were the 
objects of much testimony and discussion at the trial. Particularly, these items 
relate to the value to be placed upon seven pairs of double-faced window hang- 
ings 16 feet high, equipped with appropriate tie backs, being set No. 4 of stage 
No. 1, and upon several hundred rather elaborate cinema school catalogues. 

The window hangings were variously appraised by defendant’s and plain- 
tiffs’ witnesses respectively, at sums ranging from $220.50 to $2,100. Much was 
said as to the quality of the material, age, deterioration, and numerous other 
considerations. In addition, several photographs, showing the general appear- 
ance of the draperies, were put into evidence. No special purpose will be served 
by setting forth the gist of the testimony adduced. It is impossible of recon- 
ciliation. The most that serviceably can be done is that I state my estimate of 
the value of these curtains and their tie backs. From a careful consideration of 
all the evidence touching their age, quality, deterioration, etc., my judgment is 
that they were of the value of $875, and such will be my finding. 


[10, 11] As for the catalogues, it may be said that these were handsomely 
printed prospectuses of the school, containing a number of illustrations made 
irom photographs specially taken therefor. The plates for the illustrations, as 
well as the catalogues, were destroyed by the fire. As a matter of original 
preparation and printing, these articles undoubtedly represented a substantial 
expenditure. They were prepared several years before the fire, and related 
solely to the matter of instruction in acting in silent motion pictures, and were 
unadapted for showing prospective students of plaintiff’s institution that they 
might there obtain instruction for participation in the production of sound pic- 
tures, which latter class of work was being carried on at the time of the fire. 
Notwithstanding, Mr. Dailey testified that the catalogues were being currently 
used, and that it was his intention to send them to prospective students. Mr. 
Farrar, one of plaintiff's witnesses, valued the catalogues at $1,500. None of 
the prospectuses were seen by defendant’s appraisers at the scene of the fire, 
but after being informed of the nature and quality of the articles, and their 
antiquity, these witnesses thought the books had no insurable value. Aside from 
the question of fact that thus is presented, defendant argues that the catalogues 
were not within the coverage of the fire policy even though they be assumed to 
have been of value. In support of the argument, citation is made of the case of 
American Fire Ins. Co. v. Bell, 33 Tex. Civ. App. 11, 75 S. W. 319, 321, wherein 
it was held that books of reference upon the practice of dentistry could not be 
“classed as furniture, chairs, gas apparatus, vulcanizers, electric motors, screens, 
pictures, paintings, ‘instruments, appliances and material incidental to a dental 
office” ” The decision so made, I should say, was correct, but it cannot rule 
the point here made. The coverage in this case includes “furniture and furnish- 
ings of every description, and on equipment and supplies incidental to the oc- 
cupancy” of the premises for a school. As a matter of common knowledge, 
catalogues are a necessary and unusual appurtenance to the successful main- 
tenance of a school which, in return for a consideration, gives instruction to 
students in particular branches of learning or activities. They are rightfully 
to be included within the classification of “equipment and supplies” and their 
destruction makes them an item of loss under the policy. I cannot, however, 
give them a value of $1,500. One-third of that amount will be entirely ample. 

Plaintiffs claim a total loss on property not covered by the chattel mortgage, 
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less salvage of $8,270.73. Considering the figures which I place on the drapes 
of set No. 4 of stage No. 1 and upon the catalogues and plates, plaintiffs’ alleged 
loss, aside from possible overvaluation on other items, must give way to the 
extent of $2,225. 

- But this is not all. It is my belief that other losses claimed by plaintiffs are 
from 15 to 20 per cent. too high. For such reason, I shall reduce the same by 
15 per cent. ‘Ine result is that the amount of plaintiffs’ loss on the unincumbered 
property will be fixed at $5,345.12. 

With the decision of the matters hereinbefore contained and with the figures 
as to salvage costs and other participating factors, which seem not to be in dis- 
pute between the parties, I believe they are in position to work out the sum 
for which plaintiffs are entitled to es If they do this and will incorpor- 
ate the samc in an appropiate order, I shall sign and enter the same. 


CINEMA SCHOOLS, Inc., et al., v. FEDERAL UNION INS. CO. No. 4172. 
District Court, S. D. California, Central Division. June 25, 1932. 
1 Federal Supplement 42. 
INSURANCE. 

Insurer’s failure to inquire respecting existence of chattel mortgage before 
issuing fire policy held not to waive policy provision prohibiting chattel mortgages. 

(For other cases, see Insurance, Dec. Dig. § 389[3].) — 

Action by the Cinema Schools, Incorporated, and another, against the Federal 
Union Insurance Company. 

Judgment for plaintiffs. 

Francis D. Adams, of Hollywood, Cal., Walter A. Ham, of Los Angeles, 
Cal., and Robert Clifton, of Hollywood, Cal., for plaintiffs. 

Hindman & Davis, of Los Angeles, Cal., for defendant. 

Knox, District Judge. 

This is a companion case to Cinema Schools, Inc., v. Westchester Fire Ins. 
Co. (D. C.) 1 F. Supp. 37. The facts involved in the two suits are identical, 
except that here the chattel mortgage discussed in the Westchester Fire Insur- 
ance Company opinion was in existence at the time the present defendant issued 
its policy of insurance. As a result, plaintiffs take the position that since no in- 
quiry was made by defendant prior to the issuance of its policy, the stipulation 
against chattel mortgages was thereby waived. An examination of the adjudicated 
cases discloses this contention to be without substantial foundation. In Boston 
Ins. Co. v. Hudson (C. C. A.) 11 F.(2d) 961, action was brought on a California 
standard form fire insurance policy, containing a provision, as in the case at bar, 
that the policy should be void, if the interest of the insured were other than un- 
conditional and sole ownership. The insurer or its agent had notice, before loss, 
of breach of this condition. Nevertheless, the court held that there was no 
waiver of the breach because the policy provided that no representative of the 
insurer had power to waive any provision of the policy except by written indorse- 
ment. Similarly, in the case of Fidelity Union Fire Ins. Co. v. Kelleher (C. C. A.) 
13 F.(2d) 745, the same court held it to be immaterial that the insurer’s local 
agent had notice before delivery of the policy that the insured did not own tiie 
insured property in fee, since there could be a waiver only by a writing endorsed 
on the policy. And in Northwestern Nat. Ins. Co. v. McFarlane (C. C. A.) 50 
F.(2d) 539, it was again reiterated that where a policy provides that no agent 
can waive any of the terms of the policy except by written endorsement, the 
knowledge of the agent does not waive breach of a condition in “ee policy. See, 
also, to the same effect, Home Ins. Co. v. Scott, 284 U. §. 177, 52 S. Ct. 72, 76 
L. Beds 229. 

Since in the case at bar the most that an inquiry could have done would have 
been to give the insurance company or its agent knowledge of the existence of 
the chattel mortgage, the foregoing decisions are authority for holding that the 
failure to inquire does not constitute a waiver of the violation of the provisions 
of the policy. It follows that the decision here will he the same as in the suit 
brought against the Westchester: Fire Ins. Co. 
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RONEY et al. v. COMMERCIAL UNION FIRE INS. CO. 4 Div. 637. 
Supreme Court of Alabama. Oct. 6, 1932. 
143 Southern Reporter 571. 
1. INSURANCE. 

Evidence held insufficient to establish insurer’s waiver of or estoppel to assert 

breach of warranty that insured building was on ground owned by insured. 
There was evidence that insurer’s agent, who had policy issued, had 
lived in community for number of years and knew that land had been 
inherited by insured’s wife, though nothing was said about it at time, 
and that insured built house and owned personalty, also insured by policy 

in his name, but no evidence that agent knew status of title when policy 

was issued. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

2. INSURANCE. 

Insurer paying insurance money, without knowledge of breach of warranty 
that insured building was on ground owned by insured, in reliance on sworn 
proof of loss affirming such fact, could recover back. amount paid. 

(For other cases, see Insurance, Dec. Dig. § 601.) 

Appeal from Circuit Court, Geneva County; H. A. Pearce, Judge. 

Bill of interpleader by the Federal Land Bank of New Orleans against Mattie 
Roney, J. C. Roney, the Commercial Union Fire Insurance Company of New 
York, and another. From a decree for respondent, insurance company, respond- 
ents Mattie Roney and J. C. Roney appeal. 

Affirmed. 

From the agreed statement of facts it appears that Mattie Roney, from 
December 14, 1928, until January 25, 1929, owned a certain described 80 acres of 
land in Geneva county, on which was located a one-story frame building, oc- 
cupied as a dwelling. On December 14, 1928, Mattie Roney was the wife of 
J. C. Roney, and on that date J. C. Roney applied to an agent of the Commercial 
Union Fire Insurance Company for a policy of fire insurance on said dwelling 
in the amount of $500 and a coverage of $750 by said policy on household and 
kitchen furniture, etc., as described in the policy. Roney and the agent went to 
the location of the dwelling and inspected the property, after which the agent had 
the policy in dispute issued. At the time of issuance of the policy, nothing was 
said about the title to the building or personal property, but the agent “had 
lived in the community for a number of years and as a matter of common 
knowledge knew that the land on which the building was located had been in- 
herited by Mattie Roney from her father, but nothing was said about this at the 
time and it was at the time the property of Mrs. Roney and he had the knowledge 
herein referred to at that time.” At that time the personal property insured did 
belong to J. C. Roney, and no change took place in the title to the real estate or 
the personal property from that date until after the time of the fire. The fire 
occurred January 8, 1929, completely destroying the personal property and building 
insured. 

At the time of issuance of the policy there was a mortgage on the real estate 
payable to Federal Land Bank of New Orleans, but nothing was said about this 
mortgage. Subsequent to the fire the insurance company sent an adjuster to the 
scene of the fire. J. C. Roney executed a sworn proof of loss, and at that time 
informed the adjuster that there was a mortgage on the real estate to the Federal 
Land Bank. The adjuster incorporated this information in the proof of loss. 
Thereafter the insurance company issued a draft in the amount of $1,250 payable 
jointly to J. C. Roney and the Federal Land Bank. This draft was delivered to 
Roney, who indorsed it and forwarded it to the Federal Land Bank. The bank 
indorsed the draft, cashed it, and sent to Roney a check for $750, the amount of 
insurance on the personal property, but refused to send him the balance of $500. 

J. C. Roney, Mattie Roney, and the insurance company each made demand 
upon the Land Bank for the payment of this money to them respectively. The 
bank refused payment to any of these, and neither of those claiming it would 
permit payment to either of the others. Thereupon the bank filed this bill of 
interpleader making Mattie Roney, J. C. Roney, Commercial Union Fire Insur- 
ance Company, and M. H. Harper parties respondent. Harper disclaimed any in- 
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terest in the money. The other three filed claims, asserting that the money be- 
longed to them respectively. ; 

It further appeared from the agreed statement that J. C. Roney in a general 
way transacted Mattie Roney’s business as her agent, and the agent of the insur- 
ance company in a general way knew that he did this. The company’s agent had 
authority to countersign and issue policies and to collect premiums. The dwelling 
insured was constructed on the premises subsequent to the execution of the mort- 
gage to the Land Bank. 

E. C. Boswell, of Geneva, for appellants. 

Coleman, Spain, Stewart & Davies, of Birmingham, for appellee. 

GARDNER, J. 

The cause was tried- upon an agreed statement of facts, the salient features 
of which appear in the report of the case. 

The policy of insurance issued to J. C. Roney contained a warranty to the 
effect that it should be void if the interest of the insured be other than uncon- 
ditional or sole ownership, or if the subject of the insurance be a building ox 
ground not owned by the insured in fee simple. 

It is not controverted that at the time of the issuance of the policy and at 
the time of the fire the fee-simple title to the property was in Mattie Roney, 
the wife of J. C. Roney, and under this proof, without more, the insurer couid 
have established a complete defense to a suit upon the policy. Gunn v. Palatine 
Ins. Co., 217 Ala. 89, 114 So. 690; Girard Fire & Marine Ins. Co. v. Gunn, 221 
Ala. 654, 130 So. 180; New Brunswick Fire Ins. Co. v. Nichols, 210 Ala. 63, 97 
So. 82. And in the proof of loss duly sworn to by J. C. Roney, the insured (and 
upon which the insurance company acted in forwarding the check), was the 
express statement that at the time of the issuance of the policy, and at the time 
the fire occurred, the assured’s title to all the buildings described as insured 
thereunder, and the ground upon which said buildings were situated, was that 
of sole and unconditional owner in fee simple. The check for the insurance 
was made payable to the mortgagee and the insured jointly, and the insistence 
on the part of insured for the payment of the full amount to him evidently led 
to the controversy which disclosed the breach of the warranty as to ownership, 
and to the interpleader proceedings on the part of the mortgage. 

{1] Counsel for insured seeks to avoid the effect of the above-noted breach 
of warranty upon the doctrine of waiver or estoppel (American Equitable Assur. 
Co. v. Powderly C. & L. Co. (Ala. Sup.) 142 So. 37, and authorities supra), 
based upon the assumption that the insurance company had knowledge or notice 
of the state of the title and issued the policy in the light of such knowledge. 
But the proof offered does not suffice to sustain his contention. It is only to the 
effect that the company’s agent had lived in that community a number of years 
and as a matter of common knowledge knew that some time in the past (left 
indefinite in the proof) the land on which the building was erected had been 
inherited by Mattie Roney from her father, though nothing was said about this 
at the time, and no mention made concerning the title, and nothing to indicate 
the agent even had such common knowledge in mind when the transaction was 
had. J. C. Roney had built a house. He owned the personal property also 
insured in the policy, which was issued at his request, and in which he was 
named as the insured. Under these circumstances the agent had a right to assume 
that the policy was issued agreeable to the named insured and in conformity 
with the facts. There is nothing in the agreed statement of facts indicating any 
knowledge on the part of the agent as to the status of the title at the time the 
policy was issued, and as above noted, he had a right to assume that the 
issuance of the policy was in conformity with the true situation. The facts 
therefore are widely different from those appearing in American Equitable Ins. 
Co. v. Powderly C. & L. Co., supra, and insufficient upon which to establish any 
theory of waiver or estoppel. 

[2] The insurer, having paid the money in ignorance of this complete defense, 
and in reliance upon the sworn proof of loss affirming the nonexistence of the 
policy violation, may recover it back. Jasper Trust Co. v. K. C. M. & B. R. R. 
Co., 99 Ala. 416. 14 So. 546, 550, 42 Am. St. Rep. 75; Rutherford v. Mclvor, 
21 Ala. 750: DeHahn vy. Hartley, 14 English Ruling Cases 171; Union Nat. Bank 
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vy. Sixth Nat. Bank, 43 N. Y. 452, 3 Am. Rep. 718; Ins. Co. of N. Am. v. Irby, 
Alexander & Irby (Tex. Civ. App.) 263 S. W. 1071. 

[3] “It is elementary law that if one, through mistake of fact, false repre- 
sentation, or fraud, obtain money from another, an action lies to recover it back, 
on the simple principle that the one has money which ex aequo et bono belongs 
to another.” Jasper Trust Co. v. K. C., M. & B. R. R. Co., supra. 

Mattie Roney had no contract of insurance either verbal or written, and 
therefore no valid claim to the funds. 

What has been here said, in connection with the authorities noted, suffices 
to answer appellants’ contentions without further discussion. 

The decree is free from error, and will accordingly be here affirmed. 

Affirmed. 

Anderson, C. J., and Bouldin and Foster, JJ., concur. 


PETERSON v. HUDSON INS. CO. No. 3231. 
Supreme Court of Arizona. Oct. 18, 1932. 

15 Pacific Reporter 249. 
1. INSURANCE. 

Insurance policy is a contract. 

(For other cases, see Iusurance, Dec. Dig. § 2.) 
2. INSURANCE. 

In action based on insurance policy, terms thereof must govern. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 
3. INSURANCE. 

Ambiguous insurance contract is to be construed most strongly against in- 
surer and in favor of insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
4. INSURANCE. ; 

Unambiguous terms of insurance contract must be applied as written. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 
5. INSURANCE. 

Court will not expand language of insurance contract beyond its plain and 
ordinary meaning or add thereto. 
_ (For other cases, see Insurance, Dec. Dig. § 146[3].) 
6. INSURANCE. ; ; 

Rule that insurance policy is construed most strongly against insurer applies 
only to language of policy and not to facts of case. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
7. INSURANCE. oe 

Fire policy containing clause that policy shall be void, if with knowledge 
of insured foreclosure proceedings be commenced against insured property, be- 
comes void at such time after suit is actually filed as insured knows of its exis- 
tence, unless insurer either waives clause or is estopped from asserting it. 

(For other cases, see Insurance, Dec. Dig. § 328[14].) 
9. INSURANCE. 4 ; ; 
That insurer asserted no right inconsistent with that claimed in action, and 
insured did not change his position to his prejudice by reason of any assertion 
of insurer, held not to estop insurer from asserting forfeiture clause in fire policy. 

(For other cases, see Insurance, Dec. Dig. § 371.) 
10. INSURANCE. ; 

Useless tender of premium by insurer is not required. 

(For other cases, see Insurance, Dec. Dig. § 392[11].) 

Appeal from Superior Court, Maricopa County; Joseph S. Jenckes, Judge. 
_ _ Suit by I. D. Peterson against the Hudson Insurance Company. From a 
judgment for defendant, plaintiff appeals. 

Affirmed. < 

VY. L. Hash, of Phoenix, for appellant. 
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Frazier & Perry, of Phoenix, for appellee. 
Lockwoop, J. 


I. D. Peterson, hereinafter called plaintiff, brought suit against Hudson In- 
surance Company, a corporation, hereinafter called defendant, to recover on a 
certain policy of fire insurance issued by defendant in favor of plaintiff and cov- 
ering certain property located in Maricopa county. The case was tried to the 
court sitting without a jury upon an agreed statement of facts, and, judgment 
being rendered in favor of defendant, this appeal was taken. : 


The question therefore presented is whether upon such an agreed statement 
of facts the court properly rendered the judgment which it did. This statement 
may be summarized as follows: On October 30, 1929, plaintiff was the owner of 
certain real estate in Maricopa county upon which there was a frame dwelling 
house. On that day defendant issued to plaintiff a policy of fire insurance insuring 
the house against fire for the term of three years in an amount not exceeding 
$1,500. The policy, among other matters, contained the following clause: “This 
entire policy, unless otherwise provided by agreement endorsed hereon or added 
hereto, shall be void if * * * with the knowledge of the insured, foreclosure pro- 
ceedings be commenced or notice given of sale of any property covered by this 
policy by virtue of any mortgage or trust deed,” which clause is part of the New 
York standard form of fire insurance required by the statute to be used in Ari- 
zona. On February 15, 1930, some three and one-half months after the issuance of 
the insurance policy aforesaid, plaintiff mortgaged the premises in question to 
the J. D. Halstead Lumber Company, which mortgage was duly recorded in 
March, 1930. On October 15, 1930, the lumber company commenced an action 
against plaintiff in the superior court of Maricopa county to foreclose the mort- 
gage; summons being issued and served the same day upon the plaintiff. No 
notice of the pendency of the action was filed in the office of the county recorder 
at any time, but on November 6th the default of plaintiff was entered, and on the 
16th day of February, 1931, a judgment of foreclosure was entered in the suit, 
upon which execution was regularly issued. On March 24th the sheriff sold the 
real property and building covered by the mortgage to the J. D. Halstead Lumber 
Company, certificate of sale being issued on that date, but not recorded until Oc- 
tober 17, 1931. On the 11th day of April 1931, the building covered by the in- 
surance policy was wholly destroyed by fire, being then reasonably worth the 
sum of $1,500. Shortly after the fire, plaintiff notified the Standard Insurance 
Agency, which was the local agent of the defendant, that he made claim to re- 
covery under the policy herein sued upon, and it informed plaintiff that it did 
not have authority to either admit or deny liability, but would refer the matter 
to defendant’s San Francisco office. This latter then sent it to the Phoenix office 
of the Fire Insurance Companies’ Adjustment Bureau. Plaintiff called upon the 
Standard Insurance Agency and the Adjustment Bureau many times in respect to 
his claim, spending a good deal of time and some money in so doing, but could 
never get an express admission or disclaimer thereof, the bureau on the occasion 
of each call informing plaintiff that it was investigating the matter. Becoming 
tired of the delay, on the 5th day of November, 1931, he instituted this suit. It 
is further agreed that plaintiff had paid the defendant all the premiums due on 
said policy as and when due, and that defendant at no time had tendered the 
return to the plaintiff of any unearned portion of said premium or demanded the 
surrender of the policy, but it is admitted by plaintiff that, had such _ tender 
and demand been made after the fire, he would have refused it. The policy 
contained no mortgage clause in favor of the Halstead Lumber Company, and 
the latter makes no claim thereunder, and it is stipulated defendant never in 
any manner waived, modified, changed, or dispensed with th> provision of said 
policy above quoted, or consented to the foreclosure proceedings, or any part 
thereof. 

The real legal questions raised by the appeal may be stated thus: (1) Did 
the bringing of the foreclosure proceedings, as above set forth, render the policy 
in question void, unless reaffirmed by the insurer; (2) if it did, did the insurer 
waive its rights in any manner: and (3) if the insurer did not waive such rights, 
was it by its conduct estopped from claiming that the policy is void? 

[1-6] There has been considerable litigation in the different states over pro- 
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visions of fire insurance policies, either exactly like the one in question or of 
similar effect, and there are two distinct lines of decisions upon the question, but 
it is a matter of first impression in Arizona, and we are therefore at liberty to 
follow the line which we think is most consistent with justice and our public 
policy. We have frequently had under consideration the construction of both 
fire and life insurance policies, and we think the general principles applicable to 
such construction are well set forth in the case of Equitable Life Assurance So- 
ciety v. Pettid (Ariz.) 11 P.(2d) 833, 836, as follows: ‘There are certain general 
principles which we must ees in mind in determining this question, as well as 
the more special ones to which we shall refer hereafter. These general provisions 
are: (1) An insurance policy is a contract, and in an action based thereon the 
terms of the policy must govern. The court cannot write a new contract for the 
parties in accordance with its idea of what the original one should have been 
Standard Life & Accident Ins. Co. v. Ward, 65 Ark. 295, 45 S. W. 1065; Brown 
y. Conn. Fire Ins. Co., 52 Okl. 392, 153 P. 173. (2) In construing an insurance 
contract, where there is any ambiguity, or more than one possible construction of 
the provisions thereof, it is to be construed most strongly against the insurer and 
in favor of the insured. United States Fidelity, etc. Co. v. California-Arizona 
Co., 21 Ariz. 172, 186 P. 502; 32 C. J. 1152. (3) But, where the provisions of the 
contract are plain and unambiguous upon their face, they must be applied as 
written, and the court will not pervert or do violence to the language used or 
expand it beyond its plain and ordinary meaning or add something to the con- 
tract which the parties have not put there. Treloar v. Keil & Hannon, 36 Cal. 
App. 159, 171 P. 823; Green v. National Casualty Co., 87 Wash. 237, 151 P. 509. 
And the rule that the policy is construed most strongly against the insurer applies 
mly to the language of the contract and not to the facts. of the case. Harden- 
bergh v. Employers’ Liability Assurance Corp., 80 Misc. 522, 141 N. Y. S. 502.” 

The reason for the insertion in fire insurance policies of clauses similar to 
the one in question is explained in the case of J. I. Kelly Co. v. St. Paul Fire & 
Marine Ins. Co., 56 Fla. 456, 47 So. 742, 749, 16 Ann. Cas. 654, as follows: “The 
temptation to destroy the property and with the funds derived from existing in- 
surance thereon to pay off the mortgage demand is multiplied fourfold when legal 
proceedings are actually instituted, and the final loss of the entire property to the 
mortgagor thereby becomes imminent. As a safeguard against such a contin- 
gency, the quoted clause is wisely and properly inserted in such policies, and the 
plain meaning and proper and legitimate purpose of such a cause should not be 
emasculated and annulled by any process of specious reasoning or judicial speciai 
pleading. The plain meaning and purpose of the clause is that such a policy shall 
become void if, with the knowledge of the insured, foreclosure proceedings of 
any mortgage, whether executed by the insured or by another, covering any of 
the insured property, shall be commenced during the life of the policy, unless 
there shall be an agreement indorsed upon or added to the policy providing other- 
wise.” 

\nd we know of no case which holds that such an agreement is contrary to 
public policy, or, indeed, in any manner unfair or unjust. There is, however, a 
line of cases found in Idaho and Texas which greatly limits the application of 
such clauses. They are apparently based upon the theory that courts are reluctant 
to enforce a forfeiture of an insurance policy, and that the rule of strict con- 
struction against the insurer and in favor of the insured should be followed, 
especially when forfeiture is involved. These cases in substance hold that the 
clause only applies when the insured knows before or at the time the suit is first 
filed the intent of the holder of the mortgage to bring foreclosure proceedings, and 
that knowledge acquired subsequent to the filing of the suit is not within the terms 
of the clause. Bellevue Roller Mill Co. v. London & L. Fire Ins. Co., 4 Idaho, 
307, 39 P. 196; Philadelphia Underwriters’ Agency y. Moore (Tex. Com. App.) 
229 S. W. 490. So far as we are aware, these are the only states where this rule 
is followed. 

Counsel for plaintiff has also cited to us in support of his position the cases 
of Liverpool & London & Globe Ins. Co. v. Lavine, 5 Ala. App. 392, 59 So. 336; 
and Smith v. Grange Mut. Fire Ins. Co. of Michigan, Ltd., 234 Mich. 119, 208 
N. W. 145. We think, however, on reading these cases that they do not bear out 
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the construction placed upon them by counsel. The Alabama case, indeed, ex- 
pressly states that such a clause is valid, but bases its decision upon the sustain- 
ing of a demurrer by the trial court to another paragraph of the complaint than 
the one which raised the question we are considering. 

In the Michigan case the defendant admitted that the foreclosure did not 
render the policy void except under circumstances not like those involved in the 
present case, and the opinion did not discuss the question raised herein. 

The Supreme Court of California had the same question before it in Schroe- 
der v. Imperial Ins. Co., Ltd., 132 Cal. 18, 63 P. 1074, 1075, 84 Am. St. Rep. 17. 
Therein the court says as follows: 

“A contract of insurance is to be interpreted by the same rules as are other 
contracts, and is to be so interpreted as to give effect to the mutual intention of 
the parties; and this intention is to be deduced, if possible, from the language of 
the contract. Civ. Code, §§ 1635, 1636; Wells, Fargo & Co. v. Pacific Ins. Co., 44 
Cal. 397; Yoch v. Insurance Co., 111 Cal. 503, 44 P. 189, 34 L. R. A. 857. The 
above clause in the policy is included in that portion which enumerates many 
grounds for avoiding it, and it is manifest that the parties intended by these sey- 
eral clauses to agree that the defendant should not be liable upon the policy in 
case the risk that it assumed should be thereafter increased, unless its consent 
to such increased risk should be indorsed upon the policy. The provision above 
quoted is directed to the fact of knowledge on the part of the insured of the 
commencement of foreclosure proceedings, and not to the time at which he may 
obtain such knowledge, and the reasonable construction to be given to the clause 
is that whenever he shall have knowledge of the proceedings, and shall fail to 
obtain the consent of the insurer thereto, the policy shall be avoided. That the 
risk assumed at the date of the policy would be increased by foreclosure pro- 
ceedings against the insured property was a fact well recognized in matters of 
insurance, and it has been held that a proviso in the policy that it shall be avoided 
by the commencement of foreclosure proceedings has that effect, even though the 
insured is ignorant thereof. ‘Titus v. Insurance Co., 81 N. Y. 410; Meadows v. 
Insurance Co., 62 Iowa, 387, 17 N. W. 600. It was doubtless for the purpose 
of overcoming the harshness of this rule that the standard form of policy limits 
this effect to those proceedings of which the insured has knowledge. This limi- 
tation is for the benefit of the insured, and that he may have an opportunity to 
obtain the consent of the insurer to the increased risk, and pay an additional 
premium therefor, if it shall be demanded. The object of the clause is to pro- 
vide against an increase of the risk, but such increased risk would not be varied 
by the knowledge or ignorance of the insured, and it may be assumed that the 
parties deemed it just that the insured should have an opportunity to procure the 
consent of the insurer thereto, and therefore provided that the policy should not 
be forfeited if the proceedings were had without his knowledge. 

“It would be a solecism to speak of the insured having ‘knowledge’ of pro- 
ceedings yet to take place. He might be informed of the purpose of the 
mortgagee to commence proceedings, and he might have a belief that they would 
be commenced, but this information or belief could not be termed his ‘knowledge’ 
of their commencement. It is equally unreasonable to assume that the parties 
intended by this cause to limit the provision avoiding the policy to proceedings of 
which the insured has knowledge at the identical moment of their commencement. 
These views find support in Quinlan v. Insurance Co., 133 N. Y. 356, 31 N. E. 31 
[28 Am. St. Rep. 645]; Woodside Brewing Co. v. Pacific Fire Ins. Co., 11 App. 
Div. 68, 42 N. Y. S. 620; Gibson Electric Co. v. Liverpool & L. & G. Ins. Co, 
10 App. Div. 225, 41 N. Y. S. 675, affirmed in 159 N. Y. 418, 54 N. E. 23; 
Norris v. Insurance Co., 55 S. C. 450, 33 S. E. 566 [74 Am. St. Rep. 765]; 
Insurance Co. v. Brown, 77 Md. 79, 25 A. 992.” 

The Idaho case above cited was then referred to, and the California court 
refused to follow that case or the reasoning thereof. 

[7] The conclusion arrived at by the California court has also been reached 
in many other jurisdictions. Hartford Fire Ins. Co. v. Hollis, 58 Fla. 268, 50 
So. 985; Jones & Pickett, Ltd., v. Michigan Fire & Marine Ins. Co., 132 La. 847, 
61 So. 846; Royal Ins. Co. v. Drury et al., 150 Md. 211, 132 A. 635, 45 A. L. R. 
582; Findlay v. Union Mut. Fire Ins. Co., 74 Vt. 211, 52 A. 429, 93 Am. St. Rep. 
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885; Hole v. Nat. Fire Ins. Co. of Hartford, Conn., 122 Kan. 328, 252 P. 263, 
50 A. L. R. 1113; Newark Fire Ins. Co. v. Pruett, 75 Colo. 564, 227 P. 823; 
Algase Co. et al. v. Corporation of Royal Exchange Assur. of Londor, England, 
68 Wash. 173, 122 P. 986; Neil Bros. Grain Co. et al. v. Hartford Fire Ins. Co. 
(C. C. A.) 1 F.(2d) 904. We are of the opinion that the obvious purpose for 
which clauses of this nature are inserted in insurance policies can be carried out 
only by following the second line of cases above referred to. The reason for 
inserting them is the increased danger to the property, which human experience 
shows to accrue whenever foreclosure proceedings are started. It is not just 
that the insurer, having taken the risk for a certain price under certain conditions, 
should be forced to continue to carry the insurance when the risk is greatly 
increased, unless it has knowledge of that increased risk and acquiesces therein. 
The increased risk of fire does not accrue until such time as the insured has 
knowledge that the foreclosure proceedings have actually been commenced, and 
that he is about to lose his property. Such being the case, we think that the 
policy becomes void at such time after the suit is actually filed as the insured 
knows of its existence, unless the insurer, with knowledge of the changed 
conditions, either waives the clause in question or is estopped from asserting it. 

We consider next the question of waiver. Waiver is a voluntary and inten- 
tional act. Although it is frequently confused with estoppel, the two are very 
different in their nature, one being based on the actual intent to give up a right, 
and the other, negativing such intent, being based on actual or constructive 
fraudulent conduct and the principles of equity. In the case at bar there can 
be no question of waiver, for it is expressly stipulated in the statement of 
facts that the defendant at no time in any manner waived the clause of the 
policy in contest. 

[8-10] The last question is that of estoppel. The essential elements of an 
estoppel are that the party estopped, with full knowledge of the facts, must have 
asserted a particular right inconsistent with the one which he later sets up, to 
the prejudice of another who has relied on his first conduct. Moore v. Meyers, 
31 Ariz. 347, 253 P. 626. In the present case, it is obvious there is no estoppel. 
Defendant never at any time assumed any position inconsistent with that main- 
tained in the present action. When proof of loss was first offered it, it states 
expressly to plaintiff that it would neither grant nor reject the demand at that 
time, but would investigate the situation thoroughly before acting. It had the 
right to make such investigation before committing itself, and not only does 
an assertion of a right inconsistent with that claimed in the present action fail 
to appear, but plaintiff has not changed his position to his prejudice by reason 
of any assertion made or position taken by defendant. Nor does the failure to 
return or tender the premium alter the situation, for it is stipulated plaintiff 
would not have accepted it, and a useless tender is not required. 26 R. C. L 
p. 264, and note. We have considered the other matters referred to by plaintiff 
in his brief, but think it unnecessary to discuss them. Under the facts as set 
forth in the agreed statement, we think the trial court properly rendered judgment 
in favor of defendant, and the judgment is therefore affirmed. 

McAlister, C. J., and Ross, J., concur. 


HYNDS v. FARMERS’ MUT. INS. ASS’N OF GEORGIA. No. 21794. 
Court of Appeals of Georgia, Division No. 2. Sept. 23, 1932. 
165 Southeastern Reporter 839. 
Syllabus by Editorial Staff. 
INSURANCE. 

Under terms of fire policy issued by mutual co-operative insurance associa- 
tion on building, insured Aeld not entitled to recover loss where lint cotton was 
stored in building at time of fire, although stored by tenant without insured’s 
knowledge. 

By-law of mutual co-operative insurance association, embodied in 
policy insuring building against loss by fire, provided that association 
would not be liable for loss by fire “of any dwelling in which * * * loose 
lint cotton * * * is stored,” and that any violation of such by-law “by 
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any member, or allowed or permitted by any member, shall at once make 
the policy void. * * *” 


(For other cases, see Insurance, Dec. Dig. § 308.) 


Error from Superior Court, Clarke County; Blanton Fortson, Judge. 

Suit by D. N. Hynds against the Farmers’ Mutual Insurance Association of 
Georgia. To review a judgment in favor of the defendant, the plaintiff brings 
error. 

Affirmed. RS 

Lamar C. Kucker, of Athens, and A. M. Kelly, of Monroe, for plaintiff in 
error. 

H. C. Cox, of Monroe, for defendant in error. 

STEPHENS, J. 

1. Where a policy of fire insurance, issued by a mutual co-operative insur- 
ance association, provides that by acceptance of the policy the insured becomes 
a member of the association, and agrees to be bound by a by-law of the asso- 
ciation, quoted therein, which provides that “the association will not be liable 
for loss by fire of any dwelling in which seed-cotton, loose lint cotton, * * * is 
stored,” and that “any violation of this by-law, by any member, or allowed or 
permitted by any member, shall at once make the policy void, and release the 
Association from liability on account of fire loss to the house or contents thereof,” 
the policy is of no force and effect if, at the time of the destruction by fire of a 
building insured by the policy, loose lint cotton is stored in the building, although 
stored by a tenant of the insured without the insured’s knowledge or consent. 
Liverpool & London & Globe Ins. Co. v. Gunther, 116 U. S. 113, 6 S. Ct. 306, 29 
L. Ed. 575; Edwards v. Farmers’ Mut. Ins. Ass’n, 128 Ga. 353, 57 S. E. 707, 12 
L. R. A. (N. S.) 484, 119 Am. St. Rep. 385, 10 Ann. Cas. 1036; Diehl v. Adams 
County Mutual Ins. Co., 58 Pa. 443, 98 Am. Dec. 302; Long v. Beeber, 106 Pa. 
466, 51 Am. Rep. 532. The policy unequivocally provides for nonliability for 
loss by fire of any building in which loose lint cotton is stored, and makes no 
reference to whether the cotton was stored by the member of the association 
or by some other person. Construed in the light of this provision of the policy, 
the clause in the policy which provides that “any violation of this by-law by 
any member, or allowed or permitted by any member, shall at once make the 
policy void,” etc., is not ambiguous, and therefore is not susceptible of the 
construction that the violation of the by-law by the storage of cotton in the 
insured building must be by a member of the association only, or by some 
with the knowledge or consent of the member of the association. 

2. Where, at the close of the plaintiff's evidence on the trial of a suit on 
such a policy, to recover for the loss by fire of a dwelling house, it appeared 
without dispute that at the time of the fire there was loose lint cotton on the 
porch of the house, stored there by the plaintiff’s tenant, although without the 
knowledge or consent or permission of the plaintiff, the court did not err in 
awarding a nonsuit. 

Judgment affirmed. 

Jenkins, P. J., and Sutton, J., concur. 


one 


MONTGOMERY REAL ESTATE & INS. CO. v. SECURITY MORTG. 
CO. et al. No. 21897. 
Court of Appeals of Georgia, Division No. 2. Sept. 21, 1932. 
166 Southwestern Reporter 60. 


INSURANCE. 
Insurer’s agent could not recover defaulted fire policy premiums from 
mortgagee without showing assignment of or subrogation to insurer’s right. 
(For other cases, see Insurance, Dec. Dig. § 188[1].) 
Error from City Court of Atlanta; Hugh M. Dorsey, Judge. 
Suit by Montgomery Real Estate & Insurance Company against the Security 


Mortgage Company and others. Judgment for defendants, and plaintiff brings 
error. 


Affirmed. 
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Hyman M. Morris, of Atlanta, for plaintiff in error. 
Welborn B. Cody, of Atlanta, for defendants in ervor. 
Syllabus Opinion by the Court. 

STEPHENS, J. 

Upon the trial of a suit brought by the agent of a fire insurance company 
against a mortgagee to whom loss was payable under what is known as the “New 
York standard mortgage clause,” attached to a policy of fire insurance, which 
the plaintiff, as agent for the fire insurance company, had issued to the mort- 
gagor, to recover premiums due upon the policy which the mortgagor had failed 
to pay, the plaintiff showed no right to a recovery, either by virtue of a contract 
or by subrogation of the right of the insurance company to recovery, where it 
appeared conclusively from the evidence that the policy was issued by the 
insurance company through the plaintiff as the company’s agent, and where it did 
not appear that the company’s right to the premiums had been transferred and 
assigned to the plaintiff, or that the plaintiff had advanced the payment of the 
premiums to the company, and there was no proof of custom or other facts or 
circumstances tending to show any subrogation to the plaintiff of the right to 
collect the premiums due upon the policy. The court, in passing upon both the 
law and the facts, properly entered judgment for the defendant. 

Judgment affirmed. 

Jenkins, P. J., and Sutton, J., concur. 


NEW YORK UNDERWRITERS’ INS. CO. v. MULLINS et al. 
Court of Appeals of Kentucky. June 7, 1932. 
As Modified on Denial of Rehearing Sept. 27, 1932. 
52 Southwestern Reporter (2d) 697. 


1. INSURANCE. 

Where petition on fire policy did not aver value of merchandise and fixtures 
at time of fire, evidence tending to show value held incompetent. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 


5. INSURANCE. ; . 

In action on fire policy, insurer’s inquiry into lump sum paid for merchan- 
dise and sum received from plaintiffs therefor held competent on question of 
insured’s ownership. 

(For other cases, see Insurance, Dec. Dig. § 653.) 

6. INSURANCE. 

Insurer, seeking to avoid liability on fire policy on ground insured was not 
owner of property because of defects in title, should specify defects. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

7. INSURANCE. 

Where insurer under fire policy relies on defense that insured had no title 
to property, answer denying insured was owner at time of issuance, or at time 
of fire, is sufficient. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

8. INSURANCE. 

Insurer, if specifying defects of title, to defeat liability under fire policy, has 
burden of proof. 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 

10. INSURANCE. 

Insured suing on fire policy must prove by competent evidence value of 
property at time of fire. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

12. INSURANCE. 

Where records of insured under fire policy are lost or destroyed, bank 
books showing deposits of proceeds of sales are admissible to show daily sales 
as bearing on value of merchandise. 

(For other cases, see Insurance, Dec. Dig. § 660.) 
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13. INSURANCE. ‘ ; 

_In action on fire policy covering merchandise and store fixtures, instruction 
fixing measure of insured’s recovery which did not, recognize “three-quarter” 
clause held erroneous. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

14. INSURANCE. 

Defendant’s instruction precluding recovery if insured under fire policy 
were not owners of property held improperly refused under evidence. 

(For other cases, see Insurance, Dec. Dig. § 669[5].) 

17. INSURANCE. ; 

Correct instruction setting forth defense based on whether insured under 
fire policy committed any fraud or made any false statement in proof of loss 
and accompanying affidavit stated. 

Fire insurance policy covering stock of merchandise and store 
fixtures provided that, “in case of fraud or false swearing by the in- 
sured touching any matter relating to the insurance or the subject 
thereof, whether before or after the loss, shall render it void.” 

(For other cases, see Insurance, Dec. Dig. § 669[13].) 

18. INSURANCE. 

Insured’s sworn statements in proof of loss or accompanying affidavit, to 
vitiate fire policy, must be intentionally false and disclose purpose frauduently 
to overvalue or include items not existing. 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 

19. INSURANCE. sites) 

Mere innocent mistake in stating items destroyed by fire, or exaggerated 
estimate of value, is insufficient to vitiate fire policy. 

(For other cases, see Insurance, Dec. Dig. § 552.) 

20. INSURANCE. 

In action on fire policy covering merchandise and store fixtures, correct in- 
struction defining term “cash value” set out. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

21. INSURANCE. 

Insurer under fire policy has burden to allege and prove violation of clause 
relating to inventories and keeping of books. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

22. INSURANCE. ae ; 

Provision in fire policy prescribing one-year limitation held ineffective and 
unenforceable, in view of statutory limitation. 

(For other cases, see Insurance, Dec. Dig. § 622[2].) 

Appeal from Circuit Court, Greenup County. 

Action by W. J. Mullins and another against the New York Underwriters’ 
Insurance Company. Judgment for the plaintiffs, and the defendant appeals. 

Reversed in accordance with opinion. 

Frank M. Drake, of Louisvilie, and Dysard & Tinsley, of Ashland, for ap- 
pellant. ; s ; 

John T. Diederich, of Ashland, and Lovel Liles, of Greenup, for appellees. 

RICHARDSON, J. 

This appeal requires a review of a trial by a jury of an action wherein W. 
J. Mullins and F. H. Mullins sought to recover of the New York Underwriters’ 
Insurance Company, the appellant, on an insurance policy, dated June 11, 1926, 
and issued and delivered by it to them, insuring them against loss by fire, in the 
sum of $1,800 on a stock of merchandise and $500 on the fixtures, located at 
Russell, Ky., and which were destroyed by fire in October, 1926. The jury re- 
turned a verdict fixing the amount of their recovery at $1,500 for the merchan- 
dise and $250 for the fixtures. A judgment was entered accordingly, from which 
the appellant prosecutes this appeal. 

For reversal, it is insisted that the court erred in refusing a continuance; 
admitting incompetent evidence; the instructions to the jury; refusing to give 
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the instructions offered by it; and in refusing to observe the period of limitation 
of one year, which was fixed by the contract of insurance. 


It is unnecessary to consider its motion for continuance, since the judgment 
must be reversed on other grounds, and the question may not arise on another 
trial. 


[1] A consideration and disposition of one objection to the admission of 
evidence require a review of the petition. There is no averment in it of the 
value of the stock of goods and fixtures at the time of their destruction. The 
evidence relating to the value of the property at the time of its destruction by 
fire was objected to by the appellant. Its objection was overruled and proper 
exceptions were saved. The instructions given were objected to, the objection 
was overruled, to this ruling an exception was taken by the appellant. Such 
exceptions of the appellant entitle it in this court to avail itself of its objection 
to the admission of the evidence tending to show the value of the destroyed 
property. In the absence of an allegation in the petition setting out the value 
of insured personal property at the time of its destruction by fire, such evidence 
was incompetent under the authority of Federal Fire Ins. Co. v. Harvey & Co., 
225 Ky. 838, 10 S.W.(2d) 311, and Svea Fire & Life Ins. Co. v. Walker, 235 Ky. 
289, 30 S.W.(2d) 1105. 


A review and consideration of the objections to the evidence on other grounds 
as well as the instructions which were both given and refused by the court 
require of us a succinct statement of the evidence. 


J. B. Mullins is the father of W. J. and F. H. Mullins. In 1925 J. B. Mullins 
resided in Pike county, owned a small stock of groceries estimated to be of the 
value of about $200, when he removed them to Russell, Greenup county, Ky., 
where he engaged in the grocery business. He claims that in 1925 W. J. and 
F. H. Mullins purchased from one Simpkins a small stock of groceries and 
fixtures at the price of $235. The Simpkins fixtures consisted of an ice box, of 
the value of $15 or $20; counters and shelves, $40 or $50; small scales, $35. J. B. 
Mullins, in July, 1925, purchased a stock of groceries of Mead at the price of 
$502. He also claims that in November, 1925, he sold the stock of groceries 
which was moved by him from Pike county to Russell, and the stock purchased 
by him from Mead to W. J. and F. H. Mullins, his sons, at the price of $1,100 
cash, carried by them on their persons. At that time one of the boys was 23 
and the other 21 years of age, both engaged as motormen in the mines in Har- 
lan county, Ky. 

J. B. Mullins further claims he purchased, either in the latter part of 
December, 1925, or the first part of January 1926, of Bear “a department stock” 
of merchandise consisting of men’s, boys’ and women’s wearing apparel and 
furnishings, including shoes—no groceries—at the price of $2,000, $1,000 of which 
was paid by a “lot of that value” and the remainder by ten notes of $100 each, 
pavable one each month thereafter until all were paid. 

On the 2d day of February, 1926, by writing executed and delivered by the 
Standard Computing Scale Company to J. B. Mullins, it sold and delivered to 
him, f. o. b. factory, computing scales at the price of $230, payable $15.50 on 
delivery, $75 allowed to Rush Simpkins, and the balance of $139.50, in equal 
installments each month thereafter for a period of ten months. It should be 
noted that he disclaims ownership of the groceries at the date of his purchase 
of the scales. 


Again J. B. Mullins claims that on the 5th day of April, 1926, he sold to his 
sons, W. J. and F. H. Mullins, at the price of $2,700, the stock of merchandise 
which he had purchased from Bear, and for which they paid him in cash $1,700 
or $1,800 which they had on their persons; thus making $2,800 or $2,900 cash 
paid to him by his sons from November, 1925, to April 5, 1926. They had 
no account with any bank. At the time this transaction occurred, his sons 
were still motormen in the mines in Harlan county. They had had no previvus 
experience or knowledge of the mercantile business, and no inventory was made 
of cither the groceries or dry goods at the time of their purchases. Neither 
they nor J. B. Mullins had any knowledge of the wholesale prices of such 
merchandise, nor had they or he bought, or sold, such merchandise before J. B. 
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Mullins purchased the Bear stock. 
regard to the original cost price. 


It is not shown that J. B. Mullins deposited the two cash payments in any 
bank in any name. After receiving the $1,700 or $1,800, J. B. Mullins continued 
to pay monthly his notes for the scales and the Bear stock of merchandise, 
as they matured, the last one of which was about the time of the fire. According 
to his testimony, he bought and executed notes for the computing scales after 
he had received the $1,100 from his stock of groceries. After his sons acquired 
ownership of the merchandise, they again returned to the mines and continued their 
occupation as motormen. J. B. Mullins continued in active charge and manage- 
ment of the store without salary or wages, and continued to supply his wants 
from the store without making or keeping any record or account of the amounts 
or value of the articles used by him. At the time of his sale of the Bear stock, 
he claims that he retained ownership of $300 worth of the Bear stock, which 
he kept in the store as part of the stock, mixed and mingled with that portion 
of it which had been sold to his sons. He employed help occasionally, but 
permitted himself and such helpers to sell of this $300 worth as well as that 
portion which he claims to have sold his sons, without making or keeping any 
record indicating from which the sales were made and without warning the 
helpers of the presence of his $300 worth of the goods. 

The Machinist & Traders’ Insurance Company issued a policy insuring the 
stock of groceries and merchandise now involved, which continued in force until 
May, 1926, when its representative visited the Mullins store at Russell, and 
observed, as he says, the stock of goods on hand; he noticed empty boxes in 
which shoes had been, “a rather crude rack five or six feet high, and about eight 
or ten feet long, made of ordinary rough lumber, 5x6, and nails driven therein 
five or six inches apart, with shoes hanging on it by their strings.” The shoes 
were of various kinds, “little out of style, some sharp toed, others bulldog-ends, 
and others, button, and possibly some army shoes, ladies’ high heel shoes, old 
style. A small iron cot and wash stand with a bowl and pitcher, stove and 
bed clothes were in the back room.” After making this survey, he caused his 
company to cancel its policy. The property remained uninsured from that time 
until the 11th day of June, when the policy here involved was issued. It does 
not appear in whose name the policy of the Machinist & Traders’ Insurance 
Company was issued and delivered; nor does it appear whether the $300 worth 
of the Bear stock of merchandise, which J. B. Mullins claims he retained at the 
time of the sale of the merchandise to his sons, was or was not covered by the 
policy of the Machinist & Traders’ Insurance Company. 


According to the testimony of Jess Fish, employee of I. Hassell, the owner 
of the New York Bargain House, Ashland, Ky., Fish, Cohen, and Bealman either 
in the spring or summer of 1926, “obtained two machine loads” of men’s, and 
hoys’ clothing, sweaters, shirts, and ladies’ dresses and clothing at the Mullins 
store. These goods were hauled by Fish to Meyer Shoffman’s store in Ashland, 
where they were boxed and shipped to Cohen, Pittsburgh, Pa. J. B. Mulline 
claims these goods were the $300 worth of which he retained the ownership 
at the time he sold the Bear stock to W. J. and F. H. Mullins. There is a 
dispute as to the date Fish carried those goods from the store. It is only the 
fact that they were carried away and not on hand at the date of the fire that is 


material. The Bear stock which was the Mullins stock was reduced by the valuz 
thereof. 


It was bought in bulk by him without any 


About one week before the property was destroyed by fire, J. B. Mullins 
engaged Jessie Fielder, a young lady residing near the Mullins store, to conduct 
the business of the store, which she did during this week. Mrs. Myrtle Atkins, 
an aunt of Jessie Fielder, stayed in the store with Jessie during this week 
Within a few days after the fire which destroved the property, she and Jessie 
Fielder, from memory, made a list of the stock of merchandise, groceries, and 
fixtures on hand at the time of the fire, itemizing it and giving the value 
which aggregated $123. The list made by these witnesses and their testimony 
relating thereto was not objected to by the appellees, whereas those made by 
J. B. Mullins and the testimony concerning same were objected to by the 
appellant. In making their list, Miss Fielder and Mrs. Atkins omitted to list 
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the scales. In describing the women’s shoes on hand, Mrs. Atkins stated, “there 
were some old-fashioned sharp toed shoes, old ladies’ comforts and some ladies’ 
slippers in stock, on the evening before the fire.” 

Jessie Fielder’s testimony discloses that on the evening before the fire “there 
were no raincoats, no boys’ suits, men’s jackets, mackinaws, men’s suits, men’s 
pants, khaki pants, boys’ pants, ladies’ suits, ladies’ coats, and no shirts or overalls 
in the store of Mullins.” Her testimony in this regard is corroborated by Mrs. 
Atkins and Mrs. Anderson. 

J. B. Mullins produced on the trial an inventory amounting to $4,713.20 
purporting to have been made April 5, 1926, the day he claimed he so sold 
the articles therein listed to W. J. Mullins and F. H. Mullins, also a list of the 
goods sold after April 5, 1926, totalling $1,099.13. The appellant’s objections 
thereto were overruled, to which it excepted. Afterwards the court himself 
propounded to J. B. Mullins these questions, to which he made these answers, viz.: 

“This inventory that you have presented here, was it made after the fire? 
A. Yes, sir. ; 

“Q. You had no records at that time to go by at all? A. No. 

“Q. It was made altogether from memory? A. Yes, sir.” 

D. H. Wade, over the objection of the appellant, was~ permitted to testify 
that he had “figured up” the statement (inventory) made by Mr. Mullins, 
invoicing the dry goods, shoes, etc., and that it totalled $3,635, or within $3.40 of it. 

[2] This inventory, as well as the statement of the list of the sales, was 
made from memory by J. D. Mullins. They contained many pages, on which 
is listed the names, the numbers and description of the articles in stock, or sold, 
together with the cost price of those in stock and the sale price of those which 
were sold after he sold the stock to his sons. The context and volume of this 
inventory and list of sales portray the fact that J. B. Mullins has an agile mind 
and an amazing capacity to retain in mind, figures, not generally enjoyed by the 
merchants of the country, which enabled him to make them with an accuracy 
seldom equaled by experienced bookkeepers, with the record at hand. The 
inventory, the list of the sales, and the testimony of both Wade and J. B. 
Mullins concerning them were incompetent, and should not have been permitted 
over the objections of the appellant to be received by the jury. 

[3] Charles Jackson, a car repairer, was permitted to express the opinion 
that “Mullins had a pretty good stock,” “the shelves were full of goods.” These 
statements of this witness were merely his opinions without a statement of facts 
on which they were based. 

C. J. Anderson, whose occupation was “running a locomotive,” was permitted 
to express his opinion, without a statement of the facts on which it was founded, 
that “there was a general line of grocercies, clothing, shoes, nice hats, some 
women’s and boys’ suits, and that there was no decrease in the stock from 
the time they moved there;” that the only thing he noticed was an “increase in 
the stock.” 

Noah Bartlett, who was without occupation, testified that there was in the 
store “a general line of groceries, shoes, clothing, and women’s furnishings” ; 

the shelves were filled.” 

Arnold Neal, who at the time of the destruction of the stock by fire was 
sixteen years of age, testified that “there was a fair stock of groceries, shoes 
about $1,000.00 and the clothing would go around $1,400.00 to $1,600.00, and 
men’s suits worth $1,500.00; that the stock had increased from the time the 
store was opened to the time of the fire.” This boy attended school and worked 
occasionally in the store on Saturday. 

It is not shown that either of these witnesses was qualified to express an 
opinion as to the extent, quality, material, finish, style, original cost price, or 
the value of the stock of merchandise. Neither of them in any way had had 
experience in the mercantile business, except Mullins, and he only since he began 
to sell the Bear stock. Neither of them had any knowledge or information of 
the wholesale cost of such merchandise; nor had either of them an opportunity 
to acquire such knowledge or information. 

[4] J. B. Mullins, without any statement of fact as to the wholesale cost, or 
as to the quality, material, finish, or style of such merchandise, was permitted 
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to fix its market value. He was permitted to say that the inventory presented 
by him was correct, and that it stated correctly the value of the merchandise, 
although his testimony showed that he had neither knowledge nor information 
of the wholesale cost of such merchandise previous to his purchase in bulk of 
the Pear stock. He, too, was without previous experience, and had had no 
opportunity to acquire knowledge of the original cost price of the character 
of merchandise covered by the inventory, having purchased only this stock, and 
was unable to remember the goods bought and added to the Bear stock. The 
lump sums which he had paid or received for the stock at the time he purchased 
or sold same shed no light on the question of market value of the goods on hand 
at the time of the fire. Evidence thereof could only serve to confuse and mislead 
the jury. 

[5] It was competent for the appellant to inquire into the lump sums paid 
by J. B. Mullins for the merchandise as well as the sums which he had received 
therefor from his sons as bearing on the question of ownership, with proper 
admonition to the jury of the purpose for which it was admitted. 

Mr. Wigmore on Evidence, vol. 1, § 478, p. 585, states the rule applicable to 
the testimony of appellee’s witnesses in this language: “When a witness’ state- 
ment is offered as the basis of an evidential inference to the truth of his state- 
ment * * * it is plain at least three distinct elements are present: * * * First, the 
witness must know something, i e. must have observed and received some: im- 
pressions on the question. * * * Secondly, the witness must have a recollection 
of these impressions, the result of his observation. * * * Thirdly, he must com- 
municate this recollection to the tribunal; that is, there must be communication 
or narration or relation.” 

At section 651 this text-writer distinguishes between experience and knowl- 
edge of a witness in this language: “Observation of the matters to be testified 
is an essential conception in the qualifications of every eyewitness without ex- 
ception. By observation is meant that direction of attention which is the source 
of impressions, and thus of knowledge. The distinction between experience and 
observation is that the former concerns the mental power or capacity to acquire 
knowledge on the subject of testimony, while the latter concerns the actual ex- 
ercise of the faculties upon the subject of testimony. Competency as a witness 
is inconceivable without the presence of both these elements. The law of evidence 
must lay down some rules for the purpose of insuring an actual observation of 
and knowledge about the matter in hand.” 

In Warfield Natural Gas Co. v. Laferty, 232 Ky. 248, 22 S.W.(2d) 611, we 
said: “We are committed to the rule that opinions as to values, without facts to 
support them, or based on facts that are more or less speculative or remote, as 
well as somewhat fanciful, are of little value, and may be in a large measure 
ignored. Kentucky Hydro-Electric Co. v. Woodard, 216 Ky. 618, 287 S. W. 
985 [City of Hazard v. Eversole, 237 Ky. 242, 35 S.W.(2d) 313].” 

The opinions of the appellees’ witnesses as to the extent or size of the stock 
-of the men’s, boys’ and women’s wearing apparel and furnishings, the quality. 
material, finish, and style, and the wholesale price or market value thereof, 
plainly fall within the inhibitions of these elementary rules. 


It is a matter of general information that the value of merchandise, such as 
men’s, women’s and boys’ wearing apparel, hats, and shoes, depends on the fin- 
ish, material, and style, even when they are new, and only those who have 
knowledge of the wholesale cost thereof, and who have had experience in like 
business, are qualified to express an opinion as to their market value. The opin- 
ions of witnesses who do not possess the essential qualifications to form an opin- 
ion as to their value are not only confusing but misleading. To permit a wit- 
ness to state the number of pairs of shoes or the number of suits or ladies’ 
‘dresses in stock affords but little light on the question of their actual cash value 
-or fair cash value, in the absence of other evidence showing their original cost, 
and their quality, material, style and finish, and their stock or shelf-worn con- 
dition. 

The appellees on another trial should be required to produce the best evi- 
dence as it is recognized by law in such cases, or show a reasonably diligent, 
4aithful effort to do so, and, in case it is fairly and reasonably shown that such 
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evidence is not obtainable, they may then be permitted to present such second- 
ary evidence as the law requires in such cases, showing the wholesaler’s or job- 
ber’s cost of like goods, and the quality, material, style, finish, and the stock or 


shelf-worn condition of the merchandise on hand at the date of the fire, as well 
as the quantity thereof. 


[6-8] As regards the instructions given by the court, No. 1 assumed that W. 
J. and F. H. Mullins were the owners of the merchandise and fixtures. While 
it is averred in their petition they were the owners of the property at the time of 
its destruction by fire, this was denied by the appellant in the amended answer. 
The rule is, if an insurance company seeks to avoid liability on its policy on the 
ground that the insured was not the owner of the property at the time the policy 
was issued or at the time it was destroyed, because of defects in his title the in- 
surer should specify in particular the defects. If the company relies on the de- 
fense that the plaintiff has no title to the property, then the answer denying that 
the insured was the owner of it at the time of the issuance of the policy, or its 
destruction by the fire, is sufficient. If the company specifies particularly the 
defects of title, then the burden is on it to prove them. Sprigg v. American 
Central Life Ins. Co., 101 Ky. 185, 40 S. W. 575, 19 Ky. Law Rep. 363. The ap- 
pellant having denied by appropriate pleading the averments of the ownership, 
the burden was on the appellees to prove their title at the time of its destruction. 
It is true that J. B. Mullins testified that the appellees were the sole owners of 
the property, yet there was evidence and strong corroborative circumstances 
tending to show the contrary. 


The alleged possession of his youthful sons of such large sums of money on 
their persons, who were mere laborers in the mines, his receiving it, and neither 
applying it to the payment of his notes for the computing scales, nor the pay- 
ment of the notes for the Bear stock of goods, without an explanation of his 
failure to deposit it in the bank or lodge it in some place of safety, his con- 
tinued domination over the management and sale of the goods, with the power 
and right to control them, his living out of the store, without himself keeping an 
account, after their alleged purchase, his retaining title to $300 worth of the stock 
without an inventory, identification, or a separation of the goods retained from 
those claimed to have been sold by him to his sons, and their continuing to labor 


in the mines for wages, do not comport with the common experience of ordinary 
men. 


It is not unfair to say that the claim of J. B. Mullins that his two sons owned 
the groceries and dry goods at the time of the fire, in the light of other irrefut- 
able and inexplicable facts and circumstances, is not logically consistent with 


verity. The appellees did not themselves testify. No excuse or reason was 
shown accounting for their failure to appear and undergo the test of a diligent 
cross-examination. There was ample and potent evidence authorizing and jus- 
tifying the jury to find that their ownership of the property was sworn to, but 
not proven. The story itself as told by J. B. Mullins carries with it more than 
one earmark of its own refutation, sufficient to challenge his credibility as a wit- 
ness. On his own story, the jury might well afford to apply to it the maxim, 
“Falsus in una, falsus omnibus.” Globe Indemnity Co. v. Daviess, 243 Ky. 356, 
47 S.W.(2d) 990. Without restating the rule and the reasons therefor as stated 


in Globe Indemnity Co. v. Daviess, it cannot be doubted they are applicable to 
the facts proven in the present case. 


[9-12] The value of the property as fixed in the policy was no evidence of 
its value at the time it was destroyed by fire. It was therefore necessary for the 
insured to prove by competent evidence its value at that time. The general rule 
requiring the introduction of the best evidence applies to suits on insurance con- 
tracts, the meaning of which is that the best evidence obtainable by the exercise 
of reasonable diligence must be produced by an insured. This includes duplicate 
bills of invoices of the goods made by the wholesaler or jobber at the time of 
sale and shipment; inventories taken in good faith prior to the destruction of 
the goods and records of subsequent sales, and the other books and records 
made and kept in the usual course of business. If such records are lost or des- 
troyed, the books of the bank where the money received from such sales was de- 
posited are admissible to show the daily sales. Conn. Fire Ins. Co. v. Union Mer- 
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cantile Co., 161 Ky. 718, 171 S. W. 407. The appellees offered no such evidence, 
and no reason is assigned explaining their failure so to do. It is not claimed 
that the merchandise other than the dry goods purchased from Bear was burned, 
except possibly one shipment; no explanation of the absence of the invoices to 
Bear of the wholesale houses from which Bear purchased them; no sort of an 
invoice of the groceries in stock other than one made from memory was offered 
as evidence; and no explanation of its absence was furnished to the jury. The 
rule requiring the best evidence, if obtainable, if not, secondary evidence, was dis- 
regarded utterly by appellees. 


[13] The policy contains what is commonly known as the “three-quarter” 
clause. Instruction No. 3 which fixed the measure of appellees’ recovery fails to 
recognize this clause of the policy. We find no statement in the record showing 
that this clause was not to apply in the event of the destruction of the property 


by fire. The instruction should recognize this clause, unless it has been waived 
by the company, in some manner. 


[14] The appellant offered instruction A, directing the jury to find for it if 
W. J. and F. H. Mullins were not the owners of the property, and, as we have 
indicated, the instruction embracing this theory should have been given to the 
jury. 

[15-19] Instruction C offered by the appellant was predicated on the clause 
of the policy which provides: “In case of any fraud or false swearing by the in- 


sured touching any matter relating to the insurance of the subject thereof, 
whether before or after the loss, shall render it void.” 


A statement of the evidence as it has been hereinbefore given and paragraph 
3 of the second amended answer authorized the giving of the instruction pre- 
senting to the jury the question of whether the insured had committed any fraud 
or made any false statement in their proof of loss and the accompanying aff- 
davit. Instruction C, offered by appellant presenting this defense, was incorrect, 
and the court properly refused to give it. While it is not the duty of the court 
in a civil case to give on his own motion the whole law of the case, but if an 
offered instruction is defective or incorrect, in form or substance, the court 
should prepare, or direct the preparation of, a proper one on the point attempted 
to be covered by the offered one. His failure to do so is reversible error. Louis- 
ville Cemetery Ass’n v. Downs, 241 Ky. 773, 45 S.W.(2d) 5, and cases cited. This 
rule made it the duty of the court to give to the jury the appellant’s offered in- 
struction, so written as to authorize it to consider the defense therein presented. 
The court, in lieu of the offered instruction, on another trial, will instruct the 
jury as follows: “Although you may believe from the evidence that the plaintiffs 
were the owners of the stock of merchandise and fixtures at the time of their 
destruction by fire, and that the defendant did or did not deny its liability un- 
der the policy sued on, vet, if you shall further believe from the evidence that the 
plaintiffs; W. J. and F. H. Mullins, in their proof of loss, or in their affidavit 
supplementary to their proof of loss, made a false statement as to the existence 
of a portion of the articles of merchandise in stock, or the value thereof, at the 
time of the fire, and that they, at the time they made such proof of loss, or affi- 
davit, knew that such statement was false, or should have known it, then the 
law of the case is for the defendant and you should so find; but an innocent 
mistake or a reasonable overestimate of values will not have that effect and you 
should find that W. J. and F. H. Mullins were not guilty of false swearing as 
used in this instruction unless vou believe from the evidence that they intention- 
ally made said statement, knowing the same to be false, and for the purpose of 
procuring from the insurance company, money which they knew was in excess 
of the amount to which they were entitled.” Springfield Fire & Marine Ins. Co. 
yv. Shapoff, 179 Ky. 804, 201 S. W. 1116; Security Ins. Co. v. Rosenberg, 227 Ky. 
314, 12 S.W.(2d) 688 

To vitiate a fire insurance policy, statements under oath in proof of loss or 
the accompanying affidavit must be intentionally false and disclose a purpose 
fraudulently to overvalue or contain statements of items having no existence, 
and mere innocent mistake of the existence of items, or articles or exaggerated 
estimate of value, is insufficient. Western Assurance Co. v. Ray, 105 Ky. 523, 
49 S. W. 326, 20 Ky. Law Rep. 1360; Conn. Fire Ins. Co. v. Union Mercantile 





Fire] Isaac Bell Inc. v. Security Ins. Co. of. New Haven, Conn. 


Co., 161 Ky. 718, 171 S. W. 407; Hanover Fire Ins. Co. v. Coffman, 218 Ky. 
291 S. W. 725. 


[20] The court should define the term “cash value” as it is used in the policy 
by an instruction as follows: “The term ‘cash value’ as used in the policy of the 
defendant means ‘market value,’ and ‘market value’ is such price, considering the 
original or wholesale cost price with freight added, and the quantity, quality, 
material, finish, style, and shelf-worn condition, if any, of the merchandise at 
the time of its destruction by fire, which it will bring when offered for sale by 
one who desires to sell, but is not compelled to do so, and is bought by one who 
desires to purchase, but is not compelled to have it.” 

[21] The appellant’s policy provides that “the assured under this policy shall 
take an inventory of its stock and other personal property thereby insured at 
least once every twelve months during the terms of this policy and unless such 
inventory has been taken within one year prior to the date of this policy, one 
should be taken in detail within thirty days thereafter. (1) That the insured 
shall keep a set of books showing a complete record of the business transactions 
including all purchases and sales, both for cash and credit. (2) In case of loss 
assured should produce such books and last inventory.” The inventory pro- 
duced as part of the testimony of J. B. Mullins, dated April 5, 1926, purports to 
comply with this provision of the policy, but, as we have noted, on his examin- 
ation by the court he stated it was made from memory after destruction by fire 
of the stock of goods and fixtures, and it cannot be considered as a compliance 
with this provision of the policy. The appellant admitted the destruction of the 
stock of goods and fixtures covered by its policy, but denies its liability therefor. 
Under the familiar rule in such cases, the burden was on the insurer to allege 
and prove a violation of the quoted clause of this policy relating to inventories 
and the keeping of books. Colker v. Conn. Fire Ins. Co., 224 Ky. 837, 7 S.W. 
(2d) 502. In its answer as amended the appellant did not present as a defense 
the provisions of the policy and a breach thereof by the insured in this respect. 

[22] Finally, the appellant urges the provisions of its policy regarding the 
statute of limitation, fixed therein as of one year, and earnestly requests this 
court to review its former opinions, refusing to observe and enforce such con- 
tractual limitation. The court appreciates the candidness and fairness of coun- 
sel in his forceful argument. However, no new or additional reason has been 
presented by learned counsel warranting the court in overruling its former opin- 
ions on this question. A like provision in a contract abridging the period of 
limitation prescribed by statute was last reviewed by this court in Aitna Casualty 
& Surety Co. v. U. S. Gypsum Co., 239 Ky. 247, 39 S.W.(2d) 234, which may be 
considered now as finally stating the law of this state on this question. The 
parties should be permitted to amend their pleadings, if they desire. 


Wherefore the judgment is reversed for proceedings consistent with this 
opinion. 


ISAAC BELL, Inc., v. SECURITY INS. CO. OF NEW HAVEN, CONN. 
No. 31811. 
Supreme Court of Louisiana. July 20, 1932. 
Rehearing Denied Oct. 4, 1932. 
143 Southern Reporter 705. 
1. INSURANCE. 

Provision invalidating fire policy if foreclosure proceedings were commenced 
or notice given of sale of insured property by virtue of mortgage or trust deed 
held not to include seizure and sale under writ of fieri facias to satisfy judgment. 

(For other cases, see Insurance, Dec. Dig. § 328[14].) 

2. INSURANCE. 

Statute entitling insured to penalties and attorney’s fees held mandatory in 

every case where insurer resists payment of whole or any part of loss, provided 


insured judicially recovers more than insurer admits to be due and timely tenders 
or pays to him (Act No. 168 of 1908, §§ 3, 4.) 


(For other cases, see Insurance, Dec. Dig. § 602.) 
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3. INSURANCE. 

$150 allowance to insured for attorney’s fees in recovering $1,000 on fire 
policy held reasonable (Act No. 168 of 1908, § 3). 

Circumstances disclosed that the insurer appealed, and the insured 
necessarily had to employ counsel to represent it in the Court of Appeal, 
but that insured’s application to the Supreme Court for writ of review 
was entirely voluntary on its part. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

On Application for Rehearing. 

Certiorari to Court of Appeal, First Circuit. 

Action by Isaac Bell, Inc., against the Security Insurance Company of New 
Haven, Conn. To review a judgment of the Court of Appeal (139 So. 524), 
affirming a judgment of the trial court, plaintiff brings certiorari or writ of 
review. 

Judgment amended, and, as so amended, affirmed. 

Modisette & Adams, of Jennings, for plaintiff. 

Hawthorn, Stafford & Pitts, of Alexandria, for defendant. 

Brunot, J. 

This is a suit upon a fire insurance policy for $1,000 covering a store building 
in the town of Kinder, La., that was destroyed by fire, and for penalties and at- 
torney’s fees as provided by Act No. 168 of 1908. 

The suit was defended upon the ground that the insured rendered the policy 
inoperative by violating the following provision thereof, viz.: “This entire policy 
* * * shall be void if * * * with the knowledge of the insured, foreclosure 
proceedings be commenced or notice given of a sale of any property covered by 
this policy by virtue of any mortgage or trust deed,” etc. 

In the court of original jurisdiction, there was judgment for the plaintiff for 
$1,000, with legal interest thereon from judicial demand and for costs, but re- 
jecting the plaintiff’s demand for the statutory penalty and attorney’s fees. An 
appeal to the Court of Appeal, First Circuit, resulted in an affirmance of the 
judgment. A rehearing was applied for and refused, and plaintiff applied to this 
court for a writ of certiorari. The court issued a rule nisi, and in response 
thereto the record has been sent up, and it is now submitted to us for review. 

The record discloses that the plaintiff, Isaac Bell, Inc., purchased building 
material, which was used in the construction of its store building, from the 
People’s Lumber Company, Inc., and the latter recorded its itemized attested 
account therefor as provided by law. Thereafter the defendant accepted the risk 
and issued the policy of insurance now sued upon. Some time later the People’s 
Lumber Company, Inc., obtained a judgment against the plaintiff for the sum of 
its recorded account, with interest thereon and costs, and a decree recognizing 
its len and privilege upon the building and the site occupied by it, for said 
amount, and, when the judgment became final, it caused a writ of fieri facias to 
issue thereon, and the insured building and site on which it is situated were 
seized under the writ and advertised for sale. Pending the sale, the building was 
destroyed by fire. The required proof of loss was furnished to the defendant, but 
payment thereof was resisted, and this suit followed. 

District Judge Porter and Judge Elliott, of the Court of Appeal, each found 
the facts, substantially, as we have stated them, and each judge has written a 
carefully considered and soundly reasoned opinion upon the law of the case, 
except as to the statutory penalty and attorney’s fees. 

[1] With respect ‘to the clause of the policy, quoted supra, which is relied 
upon by the defendant company, they have clearly directed attention to the dis- 
tinction between a seizure and sale under a writ of fieri facias and the proceed- 
ing for executory process, and have cited the authority supporting their conclu- 
sion that the forfeiture clause of the policy 1s limited in its application to pro- 
ceedings pertaining to mortgages and deeds of trust alone. They found that the 
policy sued upon and the forfeiture clause thereof are identical with the language 
of the policy in the case of Stenzel v. Pennsylvania Fire Insurance Co., 110 La. 
1019, 35 So. 271, 272, 98 Am. St. Rep. 481, and that the defense urged in that 
case is the same as the defense urged in this case. In the Stenzel Case the court 
said: 
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“We are further of opinion that there was not given to plaintiff a notice of 
sale by virtue of a mortgage, within the meaning of the clause that the policy 
should be void ‘if notice be given of sale of any property covered by this policy 
by virtue of any mortgage or trust deed.’ This clause must be read in the light 
of the fact that in some states, and notably in Pennsylvania, the home of the 
defendant company, there is such a thing as enforcing a mortgage extrajudicially, 
by simply giving notice of sale, and that the policy in which this clause is found 
is what is known as a ‘Standard Policy’; that is to say, not a document drawn 
up specially to evidence this particular contract of insurance, but a printed form 
used for all the insurance written by the defendant—in fact, imposed upon the 
defendant by a statute of the state of its domicile. 

“As to standard policies, see 9 Am. & Eng. Ency. p. 222. As to enforcing 
mortgages by mere notice of sale, see 9 Ency. Plead. & Prac. pp. 111, 114, 165, 
166, 783. Bearing, then, in mind that in a number of states, and notably in the 
home state of defendant, mortgages may be enforced in two ways by foreclosure 
proceedings, and by an extrajudicial giving of notice of sale—we readily see 
what is meant by the stipulation, ‘if foreclosure proceedings be commenced or 
notice given of the sale of any property covered by this policy by virtue of any 
mortgage or trust deed.’ The scope and meaning of the stipulation is then, in 
reality, this: That the policy shall be void if the insured confers upon the mort- 
gagee the right to enforce the mortgage extrajudicially, by merely giving notice of 
sale, and such mortgagee proceeds to enforce the mortgage i. that manner. Evi- 
dently the condition 1s one which can, in the nature of things, have no operation 
in this state, where such a mode of enforcing mortgages is unknown; and, as a 
consequence, in this state the clause stands in the policy as mere harmless sur- 
plusage.” 

We think the ruling in the Stenzel Case is scund, and that it should be 
adhered to. In that case, as in this, no proceeding was commenced under a mort- 
gage or trust deed. What was done in both cases was the issuance of execution 
to satisfy a judgment. It is true that the recordation of a judgment creates a 
judicial mortgage, but, in Louisiana, judicial mortgages are not foreclosed. The 
only way in which a judgment may be executed in this state is by the seizure 
and sale of property under a writ of fieri facias. The case of Jones & Pickett, 
Ltd., v. Michigan Fire & Marine Ins. Co., 132 La. 847, 61 So. 846, is not in 
conflict with the Stenzel Case. 

[2] Relator’s sole purpose in applying to this court for a writ of review is to 
have that part of the judgment disallowing its demand for penalties and attor- 
ney’s fees reversed. It is contended that Act No. 168 of 1908 is mandatory, and 
that the decision of the Court of Appeal in this case, on that point, is in conflict 
with the decision of the Orleans Court of Appeal in the case of Buccola v. 
National Fire Insurance Company of Hartford, Connecticut, 18 La. App. 353, 137 
So. 346. We find that the decisions of the two Courts of Appeal are in conflict, 
but this court decided in Whiteside v. Lafayette Ins. Co., 143 La. 675, 79 So. 217, 
that section 3 of Act No. 168 of 1908 is mandatory and must be enforced in 
every case where any part of the loss in excess of the sum admitted to be due 
is recovered in a court of competent jurisdiction. In the Buccola Case the 
Orleans Court of Appeal held section 3 of the act to be mandatory. In this case, 
the district judge and the Court of Appeal, First Circuit, held that the enforce- 
ment or nonenforcement of the section was addressed to the exercise of the sound 
discretion of the court, and where, as in this case, the question presented by the 
defendant was a debatable one, the defendant should not be penalized. 


Section 3 of the act is clear and unambiguous. It is written into and forms 
a part of the insurance policy. It is as follows: 


“Be it further enacted, etc., That whenever any loss or damage shall be 
suffered in this State from fire by any person, firm or corporation upon property 
insured under a policy of insurance of any fire insurance company doing business 
in this State, it shall be the duty of the fire insurance company that has issued 
the policy or policies upon receipt of proofs of loss from the assured, to pay the 
amount due under its policy or policies, within sixty days thereafter, or if the 
said proofs of loss are not satisfactory to the company, it shall be the duty of 
the company to proceed under the terms of the policy or policies to ascertain and 
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adjust the amount of the loss and its liability under its policy or policies and to 
make payment of the amount due under the policy or policies to the insured 
within sixty days from the date upon which it received the proofs of loss offered 
by the assured, and should the company fail to pay, within said time the amount 
due the insured under the policy after demand made therefor, such company shall 
be liable to pay the holder or holders of such policy in addition to the amount of 
loss, 12 per cent. damages on the total amount of the loss as may be determined 
by a court of competent jurisdiction together with all reasonable attorney’s fees 
for the prosecution and collection of such loss; provided that whenever the 
insurance company shall pay to the insured within sixty days from the date upon 
which it received the proofs of loss offered by the assured the amount which its 
adjustor or agent has determined or admitted to be due, then in that case the 
insured shall only recover from the said insurance company the difference between 
the amount thus paid him and the amount judicially ascertained to be actually 
due under the policy together with 12 per cent. damages on said difference and 
all reasonable attorney’s fees for the prosecution and collection of such loss.” 

Section 4 of Act No. 168 of 1908 provides that the act shall become a part of 
the policy contract as fully as if incorporated therein, and that any condition of 
the policy contract in contravention of the provisions of the act shall be void and 
of no effect. 

We think that section 3 of Act No. 168 of 1908 is mandatory and must be 
given effect in every case where the insurance company resists payment of the 
whole or any part of a loss covered by its policy, provided the insured judicially 
recovers more than the insurer admits to be due and timely tenders or pays to 
him. 

In this case the defendant resisted payment of the whole or any part of the 
plaintiff’s loss. 

[3] It is difficult to determine what would be a reasonable fee in a case ol 
this kind. Ten per cent. of the amount recovered would be a reasonable fee for 
obtaining a money judgment in an ordinary suit. In this case the defendant ap- 
pealed, and plaintiff necessarily had to employ counsel to represent it in the Court 
of Appeal, but its application to this court for a writ of review was entirely 
voluntary on its part. It was evidently satisfied with the judgment of the district 
court, for it did not appeal from that judgment. We think, under the circum- 
stances, the allowance of $150 as attorney’s fees is a reasonable allowance. 

For the reasons stated the judgments under review are reversed in so far as 
they reject the plaintiff's demand for the 12 per cent. penalty and attorney’s fees, 
and it is now decreed that plaintiff have judgment against the defendant for 12 
per cent. of $1,000 with legal interest thereon from judicial demand, and for $150 
as attorney’s fees, and, as thus amended, that the judgment be affirmed at relator’s 
cost. 

On Rehearing. 

Per Curiam. 

[4] Plaintiff and defendant, the former being the relator herein, have ap- 
plied for a rehearing in this case. The application of defendant is refused. The 
only ground presented by plaintiff which calls for our attention is that, although 
it was largely successful in its application to this court for a writ of review, 
nevertheless we have cast it for costs. This was done inadvertently. Plaintiff 
having obtained, in this court, a substantial modificationsof the judgment of the 
Court of Appeal, is entitled to judgment for costs in this court, and also in the 
Court of Appeal. A rehearing is unnecessary to make this change in our decree. 

For these reasons, our former decree is amended by casting defendant for 
the costs of suit in this court and the Court of Appeal. With this amendment, 
plaintiff's application for a rehearing is refused. 


SCHAEFER v. EAST & WEST INS. CO. OF NEW HAVEN, CONN. No. 57. 


Supreme Court of Michigan. Oct. 3, 1932. 
244 Northwestern Reporter 454. 


1. INSURANCE. ; san his : 
Insurer held charged with knowledge of agent respecting insurable nature of 
property, where agent was intrusted with policies executed by insurer’s president 
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and secretary and was authorized to fill in necessary blanks, countersign and 
deliver policies, and accept premiums (Comp. Laws 1929, § 12337). 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 
2. INSURANCE. 

Fire policy provision that company was not liable for property incumbered by 
chattel mortgage held not to preclude recovery for destruction of property thus 
incumbered, in view of information furnished agent at time of issuance. 

Evidence disclosed that insured informed agent of nature of small 
incumbrance on insured household goods and was informed that it need 
not be referred to in policy. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 


Appeal from Circuit Court, Berrien County; Charles E. White, Judge. 

Action by Fred Schaefer against the East & West Insurance Company of New 
Haven, Connecticut. From a judgment in favor of plaintiff, defendant appeals. 

Affirmed. 

Argued before the Entire Bench, except McDonald, J. 

Mason, Alexander, McCaslin, Cholette & Mitts, of Grand Rapids, for ap- 
pellant. 

Clarence E. Butler, of Benton Harbor, for appellee. 

SHARPE, J. 


On July 1, 1929, the defendant insured certain household goods belonging to 
plaintiff for the term of three years against loss by fire in the sum of $1,500. 
Their value was said to be $2,100. It is undisputed that these goods were con- 
sumed by fire on December 31, 1930. In this action, brought to recover such loss, 
tried by the court without a jury, plaintiff had judgment for $1,500. Defendant 
seeks review thereof by appeal. 

Indorsed upon the policy was the following provision: “Unless otherwise 
provided in writing by agreement added hereto this company shall not be liable 
for loss or damage to any property insured hereunder while encumbered by a 
chattel mortgage, and during the time of such encumbrance this Company shall be 
liable only for loss or damage to any other property insured hereunder.” 

Plaintiff's counsel conceded that at the time the policy was issued the prop- 
erty insured was incumbered by a chattel mortgage in the sum of $150. There 
was no indorsement relating to such incumbrance on the policy. 

Charles T. Prillwitz was the agent of the defendant company at the city of 
Benton Harbor. The policy in question was signed by the president and secretary 
of the defendant company and countersigned by him and delivered to the plaintiff. 
No written application was made therefor. 

Raymond B. Platt was in charge of the office when plaintiff sought insurance. 
He testified that plaintiff informed him that he “owed some on his furniture” 
and that “we never put anything on the policy to that effect because it wasn’t 
our custom to; at least it wasn’t Mr. Prillwitz’ custom”; that he afterwards 
talked with Prillwitz in regard to it and “he said as far as he knew there was no 
form to fill out on that.” 

Prillwitz testified that “as long as I was writing insurance I never put en- 
dorsements on for household goods,” and that he paid no attention to small 
mortgages. 

The trial court placed decision upon the provision of Act No. 264, Pub. Acts 
1921, in force at the time the policy was written. We feel impelled to decide the 
case upon other ground. 

The claim of the defendant is thus stated by its counsel: “The defendant did 
not claim a forfeiture of the policy for the alleged breach because of the en- 
cumbrance and made no attempt to declare the policy void, but merely claimed 
that the policy did not cover the property encumbered, said property being ex- 
cluded under the terms of the policy.” 

[1] As the policy covered no other property, the effect of so holding would 
be to decide that no policy of insurance was issued to the plaintiff and nothing 
of value passed to him at the time he paid the premium therefor. In our opinion, 
when the defendant appointed Prillwitz its agent at Benton Harbor, intrusted 
him with its policies executed by its president and secretary, and authorized him 
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to fill in the necessary blanks, countersign and deliver the policies, and accept the 
premiums fixed by it therefor, it should be held to have all the knowledge pos- 
sessed by its agent as to the insurable nature of the property described in the 
policy. 

The distinction between an agent of an insurance company and a solicitor is 
clearly pointed out in the statute, Comp. Laws 1929, § 12337: “An agent is hereby 
defined as a person, firm or corporation acting under written authority from 
any insurance company to solicit insurance and/or write and countersign policies 
of insurance and collect premiums therefor. A solicitor is hereby defined as any 
person acting under express authority from an agent, having authority to appoint 
solicitors, to solicit insurance for such agent, but without the power or authority 
to issue or countersign policies or otherwise bind any company of which such 
agent may be the duly authorized representative.” 

The authority vested in Prillwitz by the defendant as its agent is not dis- 
closed. It was doubtless that usually conferred. The provision in the policy above 
quoted did not appear upon its face. It was one of many others, covering thirteen 
pages in the printed record, to which reference was made on the first page of the 
policy. 

[2] While the plaintiff is chargeable with knowledge of the provisions of the 
policy, and but for the information furnished to the agent at the time of its 
issue might be precluded from recovery thereon, the unfairness of so holding, in 
view of the facts presented, is apparent. He disclosed the nature of the small 
incumbrance on the property, and was informed that it need not be referred to 
in the policy. 

In Miotke v. Milwaukee Mechanics’ Ins. Co., 113 Mich. 166, 71 N. W. 463, 
464, Mr. Justice Hooker, speaking for the court, said: “Fair dealing dictates that 
the agent should see that the information required, and which is necessary to 
determine whether the policy is valid or not, should appear on the face of the 
papers. Neither he nor the home office should accept such documents and the 
consideration, relying upon the right to treat the policy as void if it shall later 
be discovered that a quibble can be raised over some condition in the policy. 
And there is nothing unjust in holding that such conduct justifies the inference 
that the insurer was content to waive the condition and treat the policy as a 
contract to insure the interest which the applicant actually had. See Sibley v. 
[Prescott] Insurance Co., 57 Mich. 14, 23 N. W. 473; Castner v. [Farmers’ Mut. 
F.] Insurance Co., 46 Mich. 18, 8 N. W. 544; O’Brien v. [Ohio] Insurance Co., 
52 Mich. 135, 17 N. W. 726; Guest v. [New Hampshire Fire] Insurance Co., 
66 Mich. 98, 33 N. W. 31; Hoose v. [Prescott] Insurance Co., 84 Mich. 321, 47 
N. W. 587 [11 L. R. A. 340].” 

In the last case cited it was said (page 323 of 84 Mich., 47 N. W. 587, 590, 11 
L. R. A. 340): “We do not think that it would carry out the intention of the 
parties, or be a fair and just construction of this instrument, to hold that when 
it was issued and accepted by the assured, and the premium paid, it was void 
from that moment because it did not contain the indorsements required above.” 

We have not overlooked the cases cited by defendant’s counsel (Olney v. 
German Insurance Co., 88 Mich. 94, 50 N. W. 100, 13 L. R. A. 684, 26 Am. St. 
Rep. 281; Meech v. Citizens’ Insurance Co., 147 Mich. 343, 110 N. W. 1078: 
Patrons’ Mutual Fire Ins. Co. v. Pagenkoff, 213 Mich. 157, 182 N. W. 18) holding 
that under such a provision the existence of an incumbrance on the property 
unknown to the insurer avoided it, but in our opinion they are not controlling on 
the facts here presented. 

For the reasons stated, the judgment is affirmed. 

Clark, C. J., and Potter, North, Fead, Wiest, and Butzel, JJ., concur. 


COX v. HOME INS. CO. OF NEW YORK. No. 30100. 
Supreme Court of Missouri, Division No. 1. Sept. 3, 1932. 


52 Southeastern Reporter (2d) 8%. 
1. INSURANCE. 


Generally, to constitute false representation as to there not being other in- 
surance, such other insurance must be valid and enforceable. 


(For other cases, see Insurance, Dec. Dig. § 288[1].) 
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2. INSURANCE. 

Generally, where policy stipulates against other insurance, or limits amount 
thereof, policy is not void unless such other policy is valid and enforceable at 
time of loss. 

(For other cases, see Insurance, Dec. Dig. § 336[1].) 

3. INSURANCE. 

Tornado policy provision for prorating insurance in case there was “other 
insurance valid or invalid” held inapplicable where previous policy had become 
— and unenforceable when policy sued on was issued and when loss oc- 
curred. 

The facts disclosed that prior to issuance of tornado policy sued on, 
which provided that, if there should be other insurance on property 
whether valid or not, assured could recover no greater proportion than 
amount of insurance named therein bore to whole amount of insurance, 
insured had taken out a five-year policy in another company on which 
he had paid one year’s premium in advance, and had given his note 
payable in installments for balance of premiums. Such earlier policy 
provided that company should not be liable for any loss while any note 
given for premiums remained past-due and unpaid, and that when pre- 
mium note or obligation was paid insurance should again attach It fur- 
ther provided that pclicy should become null and void if insured with- 
out insurer’s written consent procured other insurance whether valid 
or not. Insured made no payments on such premium note and permitted 
such policy to lapse, and took out policy with defendant company with 
intention of discontinuing such former insurance. Under these facts 
the former policy became non-enforceable and void. 


(For other cases, see Insurance, Dec. Dig. § 504.) 
Appeal from Circuit Court, Barry County; Chas. L. Henson, Judge. 


Action by Frank Cox against the Home Insurance Company of New York. 
From a judgment for plaintiff, defendant appealed to the Court of Appeals 
which, after reversing the judgment and remanding the case, certified the case 
to the Supreme Court [19 S.W.(2d) 297]. 


Judgment of trial court affirmed. 


E. L. Snider, of Chicago, Ill., and Farrington & Curtis, of Springfield, for 
appellant. 

D. S. Mayhew, of Monett, for respondent. 

Srurcis, C. 

This is a suit on a policy of cyclone and windstorm insurance issued by de- 
fendant, in which suit the plaintiff recovered damages for the destruction of his 
barn in the amount of $1,450 and for injury to his dwelling in the amount of 
$150 caused by a violent windstorm. The policy on the barn is for $1,500 and on 
the dwelling house for $1,350, together with certain amourits on other buildings 
not injured by the storm. The case was tried by the court as a jury and in fix- 
ing the amount of the damage for destruction of the barn the court deducted 
$50 as the value of the salvage and fixed the amount of damage to the dwelling 
house at $150. From the judgment for plaintiff for $1,600 rendered at the June 
term, 1928, of the Barry county circuit court, defendant appealed to the Spring- 
field Court of Appeals. That court reversed the judgment of the trial court and 
remanded the case, but one of the judges dissented, and deeming the majority 
opinion to be in conflict with the decision of this court in the case of Wilson & 
Company v. Hartford Fire Ins. Co., 300 Mo. 1, 254 S. W. 266, the case has been 
certified to this court. 

The decision of the Court of Appeals, including both the majority and dis- 
senting opinions, is reported in Cox v. Home Insurance Co., 19 S.W.(2d) 297, 
301, where a fuller statement of the facts and issues will be found and need not 
be repeated here. The case is here for review the same as if the appeal had 
been to this court in the first instance, but it will suffice to say, without copying 
same, that on reading the record and briefs, we approve and adopt the rulings 
of the Court of Appeals except on the one point on which the judges of that 
court differed. 
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The point for our consideration calls for the construction, as applied to the 
facts here, of the clause of the policy sued on which reads: “In case there shall 
be any other insurance against tornado, windstorm or cyclone on the property 
herein named, whether valid or not the assured shall be entitled to recover of 
this company no greater proportion than the sum herein named bears to the 
whole amount of insurance.” 

The present policy was issued on May 26, 1927, and the loss occurred on 
July 16, 1927. The Court of Appeals properly held, and we are holding, that this 
policy was a valid and existing policy at that date. Defendant’s contention is 
that at the time of the loss there was other insurance against tornado and wind- 
storm on this same property and that under the provisions of its policy just 
quoted, it is liable for only its pro rata share of the loss, regardless of plaintiff's 
ability to recover judgment against the other company. 


The facts in regard to there being other cyclone insurance on this same 
property, so as to limit defendant's liability to only its pro rata share of the loss, 
are that in April, 1925, plaintiff had taken out a cyclone and windstorm policy 
in the Springfield Fire & Marine Insurance Company, which we will call the 
Springfield Company, on this same property and in the same amounts as the 
present policy. That was a five-year policy and, had it been kept in force by 
payment of premium, would have been valid at the time of this loss. One year’s 
premium was paid in advance, keeping it in force till April 1, 1926, and plaintiff 
gave his note, payable in installments, for the balance of the premium, one in- 
stallment being due April lst of each year, and when paid kept the insurance 
in force for another year. As to payment of premium, that policy contained this 
provision: “But it is expressly agreed that this Company shall not be liable for 
any loss or damage that may occur to the property herein mentioned while any 
promissory note or obligation, or part thereof, given for the premium remains 
past due and unpaid. When said premium note or obligation is paid this insur- 
ance shall again attach from the date of receipt of such payment by the Man- 
ager.” That policy also contained this clause: “If the assured, without written 
consent herein, has now, or shall hereafter procure any other contract of in- 
surance, whether valid or not, on any of said property * * * then in each and 
every one of the above cases this Policy shall be null and void.” 


It is conceded that plaintiff did not pay the premium installment which came 
due April 1, 1927, and that the Springfield policy then lapsed. There was a mort- 
gage or deed of trust on this property held by the Deming Investment Com- 
pany, and a mortgage clause in favor of the mortgagee was attached and the 
policy was held by the mortgagee. When plaintiff defaulted in the payment of 
the premium installment, the Springfield Company notified both the mortgagee 
and the plaintiff and his agent of that fact. Plaintiff’s agent, having the matter 
in charge, for some cause decided to take out a new policy rather than revive 
the lapsed policy in the Springfield Company, and applied for and took out the 
policy now sued on. The lapsed policy in the Springfield Company was a com- 
bined fire and cyclone policy, while the present policy is for cyclone insurance 
only and with a much lower rate of premium. There is nothing whatever in the 
record to indicate that plaintiff intended to keep both policies in force. He con- 
sidered it purely optional with him to continue the Springfield policy in force by 
paying the annual installments of premium as they came due or to let the policy 
lapse. It is true, under the law, that the Springfield Company might have forced 
plaintiff to pay the premium installment after default and thus might have re- 
vived such policy, but nothing of that kind was attempted. When the loss oc- 
curred, there was and now is no chance whatever for plaintiff to recover on the 
Springfield policy. Defendant argues that the Springfield policy was at the time 
of the loss merely a lapsed policy and not a canceled policy, but however that 
may be it was a dead policy, and if plaintiff is compelled to prorate his loss be- 
tween the two companies, it merely means that he can collect only half his loss. 

The policy in the Springfield Company was at the time of the loss void and 
nonenforceable for another reason than the failure to pay the installment of 
premium when due. That policy, as we have noted, contained a provision that 
same would become void if the assured obtained, without its consent, which 
was not given, any other contract of insurance, whether valid or not, on the 





Fire] Cox v. Home Ins. Co. of New York 123 


same property; so that the issuance of the policy now sued on ipso facto 
rendered the Springfield policy null and void, and it was not merely a lapsed 
policy subject to being reviewed by paying the past-due premium, if that fact 
would make any difference. 

The plaintiff in his application for the policy sued on stated that there 
was no other insurance on the property in question. He warranted this state- 
ment to be true and agreed that the insurance to be issued should be predicated 
on such statement. If the abated policy in the Springfield Company, made void 
by the issuance of this policy, constituted “insurance” as that term is used in 
the present policy, then the plaintiff made a false representation in this respect. 
However, the defendant does not claim that there was such a false representation 
in this respect as to render the present policy void. It merely claims that it effects 
a pro rata reduction of the loss. 


[1] The general rule, though the decisions are conflicting, seems to be that 
in order to constitute a false representation as to there not being other or existing 
insurance on the same property, such other or existing insurance must be valid 
and enforceable. In 26 C. J. 189, § 230, this is said: “If the prior policy is wholly 
invalid before the issuance of the policy in suit, it can not be regarded as con- 
stituting an insurance which must be disclosed, in the absence of a specific 
requirement as to the disclosure of insurance whether valid or not; although it 
has been held that if the policy is valid on its face, it should be disclosed. 
* * * A provision in the policy requiring all’ the insurance ‘whether valid or 
not’ to be disclosed is valid, and a failure to mention a former policy apparently 
valid on its face, but in fact void, will vitiate the insurance. Some authorities, 
however, have held that notwithstanding such provision the existence of a void 
policy will not defeat a subsequent policy.” Cases are cited sustaining all these 
propositions. 

[2] So, also, where there is a stipulation in the policy against other insurance, 
existing or subsequent, or limiting the amount of such other insurance, without 
the consent of the insurer, the policy is not made void unless such existing or 
subsequent policy is a valid and enforceable one at the time of the loss. On this 
question also the authorities are much in conflict. As stated in 26 C. J. 261, § 326: 
“While some authorities have held that a condition against additional insurance 
is violated by procuring a subsequent policy, even though such policy is void, 
nevertheless it is the general rule that, to avoid a policy on account of additional 
insurance, the additional insurance must be valid and enforceable. If it is void 
there has never actually been any additional insurance, and the prior policy is 
unaffected. But the condition against additional insurance is generally regarded 
as violated if the second policy is merely voidable, or requires extrinsic evidence 
to establish its invalidity; although some authorities have held that a voidable 
policy does not violate such condition any more than one which is absolutely 
void. * * * Insurers have, in view of this conflict, inserted in their uniform 
policies a provision that the forfeiture is to occur whether ‘the additional insur- 
ance be ‘valid or otherwise.’ In general, such clause is held as reasonable and 
valid; although authorities are not wanting for the doctrine that even under this 
form of the clause the other insurance must be valid in order to effect a for- 
feiture of the policy.” 

It is ruled in this state that where a policy contains a provision making it 
void in case of other or additional insurance beyond a fixed amount, such other 
or additional insurance must be valid and enforceable at the time of the loss. 
Obermeyer v. Globe Insurance Co., 43 Mo. 573, 576; Dahlberg vy. St. Louis 
Mutual Ins. Co., 6 Mo. App. 121. 


In the Obermeyer Case the policy prohibited other insurance above a fixed 
amount but did not use the term “whether valid or invalid.” The court there said: 
“The general doctrine that a previous or subsequent insurance without notice, in 
a policy requiring such notice, and with a clause of forfeiture like that of the 
defendant, discharges the obligation of the company that insures, is well settled 
and universally recognized. * * * But there are some apparent, though not 
real, exceptions to this doctrine. The contract is to be enforced according to its 
spirit, not its letter merely. Thus, it is also well settled, though perhaps not with 
the same unanimity, that if the second policy, against which the contract stipu- 
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lates, is itself a void one, or one that cannot be enforced, it shall not avoid the 
first, notwithstanding the clause of forfeiture. * * * Thus it is seen that this 
covenant is not construed literally, for, if it were, any forbidden policy, whether 
it could be enforced or not, would release the one containing the prohibition. The 
construction given such covenants fully accords with their object—to take away 
from the assured any motive to destroy his property or to be lax in saving it.” 


[3] As we have stated, the defendant here does not claim that its policy was 
made void by reason of misrepresentation as to there being no other insurance 
on the property or by reason of other insurance, valid or invalid, being therein 
prohibited. The defendant’s claim is that the Springfield policy, though invalid 
and unenforceable at the time when the present policy was issued and when the 
loss occurred, was nevertheless “other insurance, valid or invalid,” within the 
meaning of the pro rata clause reducing the amount of its liability. On this 
precise point the authorities are in hopeless conflict. Quoting again from 26 C. J. 
362, under the head of Prorating Liability, section 464 says: “A general pro- 
vision for prorating applies only in regard to other valid and enforceable insur- 
ance, and under some statutes the policy can not contain a contrary stipulation. 
But in the absence of a statutory provision to the contrary, in order to obviate 
the difficulty arising out of a determination as to the validity of other insurance, 
it is usual to insert a stipulation by which the insurer is liable only for its pro 
rata share, whether the other insurance is valid or not; under such a stipulation 
the insured can not take advantage of the invalidity of other policies which have 
attached or might have attached to the property.” All these propositions are well 
supported by authorities there cited. 


In 14 R. C. L. p. 1310, § 483, this statement is made: “A provision that the 
insurer shall be liable only for its pro rata share of the entire insurance on 
the property, whether valid or invalid, applies even in cases where existing 
policies are by their terms rendered void, by the issuance of the policy contain- 
ing the clause, so that from the date of the latter policy it is the only existing 
insurance on the property. Such a provision applies to all unenforceable policies.” 
This statement is based on Webb v. Concordia Fire Ins. Co., 167 Mich. 144, 132 
N. W. 523, 36 L. R. A. (N. S.) 350, which holds that an express provision for 
prorating the loss, whether the other policy was valid or invalid, applies though 
such other policy was made invalid by the issuance of the policy sued on, and the 
annotation cites other cases to the same effect. In a later annotation in 56 A. L. R. 
page 473, the law is summed up in this statement: “But where the pro rata clause 
expressly provides that other insurance shall be regarded as coinsurance, whether 
‘valid or not,’ such a provision will, in general, be effective to compel a prorating 
with other insurance, although such insurance be void.” As supporting this, cases 
are cited from Michigan, Mississippi New York, Pennsylvania, South Carolina, 
Texas, and Canada. However, cases are cited to the contrary. In the New York 
case of Galantchik v. Globe F. Ins. Co., 10 Misc. 369, 31 N. Y. S. 32, where a 
policy provided for prorating with other insurance, “whether valid or not, or by 
solvent or insolvent assurers,” and the defendant insurance company claimed that 
its policy should be prorated with other insurance which had become void because 
of a failure to notify the insurer of the change in ownership, on the ground that 
the other insurance was invalid and voidable, and not absolutely void, it was 
held that the other insurance had become absolutely void, and that a policy 
becoming void by its own terms constituted no insurance upon the premises, and 
ceased to affect the question of liability of another company under the clause 
providing for proportionate payment. 

In Marshall v. Insurance Co. of North America, 28 Wkly. Notes Cas. (Pa.) 
283, it is held that where an insurance policy becomes absolutely void on the taking 
out of insurance in another company, it does not constitute other insurance 
within the meaning of a clause in other policies providing for an apportionment 
of the loss among all the companies insuring the property, although such other 
policies provided that the apportionment should be made whether the insurance 
was valid or not. To the same effect is the late Texas case of Columbian National 
Fire Ins. Co. v. Dixie-Co-op. Mail Order House (Tex. Civ. App.) 261 S. W. 174, 
179, affirmed in (Com. App.) 276 S. W. 219, where it is held that a provision 
stipulating for a pro rata payment of loss in case of other insurance, “whether 
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valid or not, or by solvent or insolvent insurers,” contained in a policy of fire 
insurance, does not entitle the insurer to prorate its policy with one which had 
been canceled some time before the loss occurred, although at the time of the 
adjustment of the loss the canceled policy was considered as insurace. See, also, 
Meyers v. German Ins. Co., 101 Neb. 855, 166 N. W. 247, L. R. A. 1918C, 341; 
Gurnett v. Atlas Mutual Ins. Co., 124 Iowa, 547, 100 N. W. 542. 


In 7 Couch on Insurance, § 1847, p. 6158, where a full citation of cases on 
this point is found, the law is stated thus: “In many instances, the pro rata clause 
expressly includes invalid or void and uncollectable policies of other insurers, and 
where such is the case the provision will, as a general rule, be held effective to 
compel a prorating with other insurance, even though it be voidable, void, or 
uncollectable because of insolvency, etc. In fact, such clauses appear in standard 
forms, thus indicating governmental approval, and evidencing a legislative pur- 
pose that all policies in existence at the time of the loss should be taken into 
account, whether void or valid. It also has been said that the plain purpose of 
such provision is to protect the company against the necessity of contesting with 
the insured any question of the validity or invalidity of other existing policies. 
Again, if the policy contained a pro rata clause, ‘without reference to the solvency 
or liability of other insurers’, it is held that though the other insurers become 
insolvent, or though the policy be avoided, yet the other insurance will be con- 
sidered as reducing the liability of the company issuing the policy which contained 
such a condition.” This authority, however, takes note of cases to the contrary, 
including the Missouri case of Parks v. Hartford Ins. Co., 100 Mo. 373, 12 S. W. 
1058, 1060, of which it says: “And the Missouri Supreme Court has declared, in 
effect, that a provision that the insured shall not be entitled to recover any 
greater proportion of loss or damage than the amount of the policy bears to the 
total insurance on property, ‘without reference to the solvency or liability of other 
insurers,’ can not ‘fairly and reasonably be said to include contracts of supposed 
insurance, which, for any sufficient cause, fail ever to become operative; those 
words refer to valid insurance which, though in force at the time of the loss, 
may not constitute a legal liability, because of some breach of the terms of the 
policy, or otherwise.’ ” 


A reading of this Parks Case shows that the pro rata payment clause is not 
different in meaning than the one now under consideration. The facts in that case 
are that the insured took out a second policy under the information and belief 
that the first policy had been canceled, and so stated and represented in taking 
out the second policy that the property was not insured. This representation was 
not true as the other policy had not been canceled, but such representation 
rendered the second policy, under its terms, void. The insured was allowed to 
recover on the first policy without any prorating, the court saying: “The kind 
of insurance contemplated by the policy in suit, referring to the clause for the 
apportionment of the loss, is valid insurance, or such as has, at least, original 
validity. The policy in the East Texas Company was not of that sort. It was 
obtained under the mistaken impression that the policy sued on here and others 
had been canceled, and the insured so represented. This was sufficient to avoid 
that policy from the beginning, and that company’s refusal to pay it appears just, 
on the facts shown. The words in this policy, ‘without reference to the solvency 
or liability of other insurers,’ cannot fairly and reasonably be said to include 
contracts of supposed insurance which, for any sufficient cause, fail ever to 
become operative. Those words refer to valid insurances which, though in force 
at the time of the loss, may not constitute legal liabilities because of some breach 
of the terms of the policies or otherwise.” This is a clear holding that the term 
“other insurance,” whether valid or invalid, means other insurance in force at the 
time of the loss. 

As to the case of Wilson Co. v. Hartford Ins. Co., 300 Mo. 1, 254 S. W. 
266, 281, the majority of the Court of Appeals held that the exact point being 
considered as to the pro rata liability was not involved or decided, though the 
question was “similar.” The dissenting judge held such opinion to be a binding 
decision. That case is somewhat difficult to understand. The policy there sued on 
contained a clause similar to the pro rata clause here considered limiting liability 
to a pro rata payment of the loss based on the whole amount of insurance 
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“whether valid or invalid”; and also a clause declaring such policy void in the 
event of other insurance “whether valid or invalid.” The defendant company 
there defended on the ground that plaintiff had another policy in the Globe & 
Rutgers Fire Insurance Company covering the same property. As to the pro- 
hibition in the policy sued on against other insurance, the court held that another 
clause in the policy sued on clearly contemplated and permitted other insurance, 
so that “under these terms of the policies therefor, and the facts proven and ad- 
mitted, the question which seeks solution is not the validity or invalidity of the 
appellant’s policies, but the extent of their liability, provided, of course, the Globe 
& Rutgers policy is to be construed as in anywise affecting the obligation imposed 
by the appellant’s policies.” The court then held that the policy sued on con- 
stituted what is termed “specific insurance,” and that the other policy of the 
Globe & Rutgers Company constituted what is termed “floating or surplus insur- 
ance,” the legal effect being that the last named policy does not “become operative 
until the prior [or other] insurance has bcen exhausted”; that is, the floating 
policy “attaches only when the latter [specific policy] ceases to cover the risk,” 
and consequently the two policies were not concurrent insurance on the same 
property. The court then said: “With this limitation blazoned on its face, the 
Globe & Rutgers policy could not tend to increase the risk of the appellant 
{[defendant|, or improperly excite the cupidity of the insured. It cannot be said, 
therefore, to constitute such ‘other insurance whether valid or invalid,’ as is held 
under different conditions to render nugatory the existing insurance issued by 
the appellant. [Citing Obermeyer v. Globe Mutual Ins. Co., 43 Mo. loc. cit. 577.] 
Under the ruling, therefore, in the Obermeyer Case, to constitute a successful 
defense in an action on an insurance policy, it should appear that the policy 
relied upon to avoid the one containing the condition of forfeiture was in exist- 
ence, and enforceable at the time of the loss. It may be said, in the light of 
the many cases, that, to render an existing policy void, the additional insurance 
must be valid and enforceable. 26 C. J. p. 261, note 43. These conditions need 
not be coexistent. Although it may be considered that the Globe & Rutgers 
policy is valid, it is unenforceable; this condition of imnocuous inertia utterly 
destroys its power to affect appellant’s policies. There is a rule of construction, 
especially applicable to contracts of insurance, that stipulations in policies in the 
nature of warranties or conditions are to be reasonably construed with reference 
to the subject-matter, and not captiously or literally.” 


It is true that the authorities cited in that case deal with the effect of 
other insurance, valid or invalid, on policies prohibiting other insurance wnder 
penalty of forfeiture, rather than their effect on policies providing for prorating 
the loss with other policies, valid or invalid; but evidently the court applied the 
same principle of law to each, to wit, that in order for the other policy to have 
the effect of either forfeiting the policy sued on or reducing the liability to a 
proportionate amount of the loss, such other policy must be valid and enforce- 
able at the time of the loss. Our courts have, therefore, rejected the doctrine of 
“color of insurance” as applied to “other insurance, valid or invalid,” having the 
effect of either forfeiting the policy sued on or reducing the amount of liability 
While there is much authority to the contrary, we are satisfied with the justness 
and fairness of our ruling on this point. 


It is no injustice to an insurance company to have to pay, in case of loss, 
the amount of insurance for which it has collected premium, unless there 1s some 
valid reason to the contrary. Of course, the insured should not be allowed to 
collect more than his real loss, which, under our statute, may be fixed by the 
contract, though not so here, and where there is more than one valid and exist- 
ing policy covering the same loss, such loss should be prorated. There is no good 
reason, however, why mere colorable insurance, invalid in fact, should reduce the 
amount covered by a valid policy. To have such effect, such other policy must 
at least be enforceable at the time the policy sued on was issued. It may also be 
observed that the prime object in enforcing provisions in insurance policies such 
as we have been considering is to prevent overinsurance, a condition which greatly 
increases the loss hazard. “This consideration, however, does not apply to cyclone 


or windstorm insurance. Overinsurance may bring about loss by fire, but hardly 
so by wind. 
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These considerations lead to an affirmance of the judgment of the trial court, 
and it is so ordered. 


Ferguson and Hyde, CC., concur. 
Per Curiam. 


The foregoing opinion by Sturgis, C., is adopted as the opinion of the court. 
All concur. 


SAVARESE et al. v. OHIO FARMERS’ INS. 
CO. OF LE ROY, OHIO, et al. 
Court of Appeals of New York. Oct. 4, 1932. 
182 Northeastern Reporter 665. 
1. INSURANCE. 


Under standard mortgagee clause, fire policy insured mortgagee’s interest 
to same extent as if they had taken out policy directly. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

2. INSURANCE. 

Mortgagees had insurable interest in mortgaged building to extent of mort- 
gage, and could have taken out insurance against fire loss directly payable to them. 

(For other cases, see Insurance, Dec. Dig. § 115[5].) 

3. INSURANCE. 

Mortgagee insuring his interest at own expense without agreement or under- 
standing with mortgagor may sue on policy, though property undestroyed equals 
amount of mortgage debt. 

(For other cases, see Insurance, Dec. Dig. § 502.) 

4, INSURANCE. 

That mortgagor repaired premises after fire did not prevent mortgagees from 
recovering insurance payable to them under standard mortgagee clause (Real 
Property Law, § 254, subd. 4). 

The fire policy involved contained standard mortgagee clause under 
which any loss or damage was payable to mortgagees as their interest 
may appear. After mortgaged building was damaged by fire, mortgagor 
had premises restored to condition in which they existed before fire with- 
out knowledge, consent, or approval of mortgagees. Since insurance 
company did not exercise options to repair contained in policy, which 
options are as binding on mortgagee as on mortgagor, and made no 
election to repair, loss was payable according to terms of policy to mort- 
gagee sixty days after proof of loss and ascertainment of damage, be- 
cause act of mortgagors in making repairs was not for and on behalf of 
company or as its agent, and because time of fire and of loss established 
rights of parties. 

(For other cases, see Insurance, Dec. Dig. § 502.) 

5. INSURANCE. 

Under standard average clause, mortgagee held entitled to recover only such 
proportion of fire damage as sum insured bore to 80 per cent. of value of prop 
erty. 

The fire policy contained the standard average clause providing that 
company should not be liable for greater proportion of any loss or dam- 
age to property insured than sum thereby insured bore to 80 per cent. 
of the actual cash value of the property at the time loss occurred. 

(For other cases, see Insurance, Dec. Dig. § 501.) 

Lehman, O’Brien, and Hubbs, JJ., dissenting. 


Appeal from Supreme Court, Appellate Division, First Department. 

Submission of controversy on an agreed statement of facts between Pasquale 
Saverese and another, plaintiffs, and the Ohio Farmers’ Insurance Company of 
Le Roy, Ohio, and others, defendants. From a judgment of the Appellate Di- 
vision (234 App. Div. 248, 254 N. Y. S. 683) for defendants, plaintiffs appeal. 

Reversed, and judgment directed for plaintiffs. 

Samuel D. Cohen, of New York City, for appellants. 
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Joseph Greenhill, E. J. Dimock, Barent L. Visscher, and Hazel Flagler, al} 
of New York City, for respondent Ohio Farmers’ Ins. Co. 

Alan L. Dingle, of New York City, for respondent Markowitz. 

Walter Gordon Merritt, of New York City, and Donald Knox Miller, for 
National Board of Fire Underwriters, amicus curiz. 

CRANE, J. 

Does the repair of the premises by the owner after a fire prevent the mort- 
gagee from recovering the insurance payable to him? 

On the 6th day of June, 1927, the defendant Ohio Farmers’ Insurance Com- 
pany of Le Roy, Ohio, issued its policy of insurance whereby it insured Loretta 
Realty & Finance Corporation for the term of three years from the 26th day of 
May, 1927, to the 26th day of May, 1930, against all direct loss or damage by fire 
to the extent of $7,500 on the brick building No. 16 West 119th street, New York 
City. The property was thereafter conveyed to Leopold Kirven, the defendant, 
and the change of ownership duly noted on the policy. Within the period covered 


by the insurance, and on the 28th day of June, 1929, a fire occurred, causing dam- 
age to the extent of $4,230. 


At the time of the issuance of said policy-and at the time of the fire, the 
plaintiffs, Pasquale Savarese and Giacomo Savarese, were the owners of a bond 
secured by a mortgage upon said premises for $7,500, upon which there was due 
at the time of the loss $6,500, with interest from April 1, 1929. The mortgage 
provided that the mortgagor should keep the premises insured against loss by 
fire for the benefit of the mortgagee. The policy referred to contained the usual 
standard mortgagee clause, reading as follows: “Loss or damage, if any, under 
this policy, shall be payable to Pasquale Savarese & Giacomo Savarese as mort- 
gagee, as interest may appear, and this insurance, as to the interest of the mort- 
gagce only therein, shall not be invalidated by any act or neglect of the mortga- 
gor or owner of the within described property,” etc. 


The defendants Markowitz and Grey, as contractors with the owner, repaired 
the premises, so that by the 6th day of September, 1929, the property was restored 
to the condition in which it existed before the fire. As compensation for their 
work, the owner transferred to Markowitz and Grey his interest in the fire insur- 
ance policy, and the defendant insurance company stands ready to pay them the 
sum of $1,178.64, by applying, in calculation, the pro rata provisions of the policy. 
Judgment for this amount has been awarded to these contra tor-defendants, and 
they have not appealed from the amount adjudged to be due. The plaintiffs, 
mortgagees, have appealed, claiming the full benefit of the policy of insurance and 
the recovery of the full amount of the loss, $4,230, unimpaired by any act of the 
owner in making repairs and restoring the property to its previous good condition. 

The Appellate Division has taken the position, with some force of reasoning, 
and with some authority to support it, that the mortgagees sustained no damage, 
because when this action was commenced the security for their mortgage was the 
same building in the same state of repair as at the time the mortgage was taken. 
At first blush this conclusion seems quite plausible, but upon further analysis 
must yield to other considerations. 

{1] Under the mortgagee clause the policy issued by the defendant insured the 
mortgagees’ interest as fully and to the same extent as if they had taken out a 
policy directly with the insurance company. In Eddy v. London Assurance Corp., 
143 N. Y. 311, 322, 38 N. E. 307, 309, 25 L. R. A. 686, this court said: “The effect 
of the mortgage clause hereinbefore set forth is to make an entirely separate in- 
surance of the mortgagee’s interest, and he takes the same benefit from his in- 
surance as if he had received a separate policy from the company, free from the 
conditions imposed upon the owners.” 

Quoting from Hastings v. Westchester Fire Ins. Co., 73 N. Y. 141, we recog- 
nized this rule again in Goldstein v. National Liberty Ins. Co. of America, 256 
N. Y. 26, 32, 175 N. E. 359, 31, and said: “It (the mortgagee clause), was an in- 
dependent agreement partaking in no sense of the character of an assignment of 
a policy of insurance, but one in which the mortgagees were recognized as a sep- 
arate party, having distinct rights, and entitled to receive the full amount of in- 
surance money, without any regard whatever to the owner of the property.” 

And in Heilbrunn v. German Alliance Ins. Co. of New York, 140 App. Div. 
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557, 559, 125 N. Y. S. 374, 376, affirmed 202 N. Y. 610, 95 N. E. 823, the court 
said: “It [the mortgagee clause] created a new and distinct contract, which pla- 
ces the mortgagee upon another and a different footing from that of a mere as- 
signee or appointee to receive the loss, and removes him beyond the control or 
effect of any neglect of the owner of the property, and renders such mortgagee a 
party who has a distinct interest separate from the owner, embraced in another 
and a separate contract. The interest of the owner and of the mortgagee are re- 
garded as distinct subjects of insurance.” See, also, McDowell v. St. Paul Fire & 
Marine Ins. Co., 207 N. Y. 482, 101 N. E. 457. 

[2] The plaintiffs Savarese had an insurable interest in this building to the 
extent of $7,500. Independent of the owner they could have taken out a policy 
of insurance against loss by fire directly payable to them, and separate and dis- 
tinct from any policies taken or held by the owner. “Whether the subject-matter 
of insurance be a ship or a building or a life, or whatever else it may be, although 
in popular language it may be called an insurance upon the ship or building or 
life, or some other thing, yet it is strictly an agreement with some person inter- 
ested in the preservation of the subject-matter, to pay him a sum which shall 
amount to an indemnity, or a certain sum agreed upon as an indemnity, in case 
his interest in the subject-matter shall suffer dimunition of value, from certain 
specified causes, or in certain specified contingencies.” 1 May on Insurance (4th 
Ed.), § 6. 

Thus it has been held that recovery may be had by the mortgagee on his in- 
surance policy, although his security under the mortgage is perfectly good and 
valid. Kernochan vy. New York Bowery Fire Ins. Co, 17 N. Y. 428, 435. The 
court there said: “The loss against which the plaintiff [mortgagee] is insured, is, 
by the very language of the contract, ‘to the property insured;’ thegdestruction in 
whole or in part of the value of the property by the total or partial burning of 
the property. In case of such loss it is stated that it is ‘to be paid within sixty 
days after due notice and proof thereof by the insured,’ in conformity to the pol- 
icy. Whether the loss by diminishing the mortgage security, endangers the col- 
lection of the debt, or the security remains ample, is not by the contract made 
of any importance; in either case it is insured against and the amount of it is 
to be paid.” 

[3] A mortgagee, therefore, who has insured his interest at his own expense, 
with no agreement or understanding with the mortgagor, is not required to ex- 
haust his remedy upon the mortgage before enforcing his policy; and he can 
maintain an action thereon, although the property undestroyed is equal in value to 


the amount of the mortgage debt. Excelsior Fire Ins. Co. v. Royal Ins. Co., 55 
N. Y. 343, 14 Am. Rep. 271. 


From these authorities we must conclude that whether the mortgagee takes 
out his own insurance, or whether he is insured by the mortgagor, under the us- 
ual mortgagee clause in the insurance policy, his right to recover in case of a 


fire is not dependent upon the sufficiency or insufficiency of the mortgage security 
after the fire. 


May on Insurance (4th Ed.), volume 2, § 424, says: “That after the loss the 
mortgagor replaces the property in as good condition as it was before, or the 
mortgagee, by selling other securities which he holds, reduces his debt, however 
it may affect the equities between him and the mortgagor, does not affect the 
terms of the contract between the mortgagee and the insurers. The contingency 
having arrived upon which the loss was payable, it must be paid according to the 
status of the interest at the time when the contingency happened nor can the in- 
surers require the mortgagee first to exhaust his remedy against the mortgagor 
before calling upon them for indemnity.” 

[4] When we further analyze the terms of the policy and the situation of the 
mortgagee, reason also points to the conclusion that when a fire occurs the in- 
surance company must pay the loss to the mortgagee in accordance with its con- 
tract with him. The mortgagor benefits by such payment as the insurance money 
reduces the amount of the mortgage debt. Waring v. Loder, 53 N. Y. 581. The 
value taken out of the property by the fire is taken off the mortgage by the pay- 


ment of the insurance money, and the parties remain in the same relative position 
alter as before the fire. 
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The policy gives to the insurance company certain options which are as bind- 
ing upon the mortgagee as upon the mortgagor. One of them relates to repairs, 
and reads as follows: 

“Tt shall be optional with this Company to take all, or any part, of the articles 
at the agreed or appraised value, and also to repair, rebuild, or replace the prop- 
erty lost or damaged with other of like kind and quality within a reasonable time, 
on giving notice of its intention so to do within thirty days after the receipt of 
the proof of loss herein required; but there can be no abandonment to this Com- 
pany of any property. 

“The amount of loss or damage for which this Company may be liable shall 
be payable sixty days after proof of loss, as herein provided, is received by this 
Company and ascertainment of the loss or damage is made either by agreement 
between the insured and this Company expressed in writing or by the filing with 
this Company of an award as herein provided.” 

The company did not exercise this option and made no election to repair. 
The loss, as ascertained, $4,230, was therefore payable, according to the terms of 
the policy, to the mortgagee, sixty days after proof of loss and ascertainment of 
damage. This is the contract which the company has made and for which it has 
received a premium. The act of the owner in making repairs was not for and 
in behalf of the company or as its agent. He contracted for and undertook the 
work without the consent of the company and without the knowledge or consent 
of the mortgagee. The time of the fire and of the loss established the rights of 
the parties, and in the absence of an election by the company to repair, the 
amount of the loss payable to the mortgagee became fixed as of that time. No 
act or neglect of the owner could invalidate or impair the mortgagee’s rights un- 
der their sepafate policy of insurance as thus vested at the time the loss occurred. 


If it be that the mortgagor can wipe out the benefits to the mortgagee under 
a policy by repairing the premises without the knowledge or against the consent 
of the mortgagee, how long can the owner take in deciding to make repairs? The 
policy places a time limit upon all the steps to be pursued after the fire, and even 
states that the repairs, if the company makes them, must be undertaken within a 
reasonable time. Under the ruling below, no such limit is placed upon the owner, 
for if he restores the property to its previous condition any time before action 
brought or tried, the mortgagee has sustained no joss. In the meantime the prop- 
erty may remain in its destroyed condition, with loss of income to the owner with 
which he might pay taxes and interest on prior incumbrances. Must the mortga- 
gee litigate the extent and sufficiency of the repairs, or, if partially repaired, is 
his insurance to be reduced in proportion? We do not think that the insurance 
contract can thus be modified by the act of a third party to the material disad- 
vantage of the mortgagee. Section 254 of the Real Property Law (Consol. Laws, 
ch. 50), subdivision 4, says that the mortgagee at his option may apply the insur- 
ance toward the payment of the mortgage or (at his election) “the same may be 
paid over either wholly or in part to the mortgagor * * * for the repair of said 
buildings * * * and if the mortgagee receive and retain insurance money for dam- 
age by fire to said premises, the lien of the mortgage shall be affected only by a 
reduction of the amount of said lien by the amount of such insurance money re- 
ceived and retained-by said mortgagee.” ‘This choice given to the mortgagee to 
apply the insurance money either to his mortgage or to the repairs excludes a like 
choice in the owner-mortgagor without the mortgagee’s consent. Such a right is 
single by nature; it cannot exist in both the mortgagor and the mortgagee, other- 
wise the former might decide for repairs and the other for payment, and nothing 
would result. No; the choice is with the mortgagee alone and in this case he 
asks for payment of the insurance money and does not consent that it be applied 
to repairs. 

“The general policy of the courts in passing upon questions of insurance law 
has been not to allow the doctrine of indemnity to obtrude itself inconveniently, 
provided the contract of insurance is free from suspicion of being a wager at 
the time of its inception.” Richards on Insurance (2d Ed.) p. 176. 

The authorities have not been very clear or decisive upon this point, as the 
question apparently has seldom arisen. The earliest case cited, and frequently 
quoted, is In re Moore, 6 Daly, 541, 544, Court of Common Pleas of New York 
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City, decided in 1876. It was there said: “The bank [mortgagee] could not re- 
cover from the defendants, because the building has been restored by the mort- 
gagee [meaning mortgagor], for the agreement is one of indemnity, and the bank 
has sustained no loss or damage.” This sentence has been taken into digest and 
textbook without any consideration of its application. The mortgagee bank had 
relinquished all interest in the policy and had taken out other insurance to pro- 
tect its security. The point involved was the right, therefore, of the bank, mort- 
gagee, to consent to a cancellation of the first policy which it had relinquished. 
It appears from the statement of facts that the bank, mortgagee, made no claim 
upon the policy in suit, declaring in a written instrument that the security of its 
lien was fully protected by the repairs made on the property, and consenting that 
the amount be paid to the owner. Surely this case should not be taken as an au- 
thority for the proposition that the mortgagee cannot recover when repairs have 
been made to the property. No such question was presented. 


Friemansdorf v. Watertown Ins. Co., 1 F. 68, decided by the circuit court in 
1879, is based upon rulings as to the rights of mortgagees not now recognized by 
New York state. Binder v. Northern Assurance Co., Ltd., of London (Appellate 
Term, First Department) 140 Misc. 807, 251 N. Y. S. 535, while citing In re 
Moore, fails to apply it, saying that the property was not fully repaired. On the 
other hand, we have Foster v. Equitable Mutual Fire Ins. Co., 2 Gray (68 Mass.) 
216, 220, for the view we have here taken. The court decided: “The fact, that 
the injury caused by fire to the property insured had been repaired by the owner 
of the right of redemption, before the commencement of this actian, is wholly im- 
material. The plaintiffs had an insurable interest in the property; the defendants 
agreed to insure it against a loss by fire; and a loss has occurred. The contin- 
gency contemplated by the contract has therefore arisen, and the defendants are 
bound to pay the amount of the damage. It is wholly immaterial to them, and 
constitutes no valid defence to this suit, that the property has been since repaired.” 


[5] The defendant, therefore, being liable to the mortgagee on the policy, 
how much is it obliged to pay? The plaintiffs claim the full amount of the fire 
damage, $4,230, but the policy does not obligate the insurance company to pay 
the full amount of the loss. The contract by the New York standard average 
clause provides: “This Company shall not be liable for a greater proportion of 
any loss or damage to the property described herein than the sum hereby insured 
bears to eighty per cent (80%) of the actual cash value of said property at the 
time such loss shall happen.” This is the agreement; no more, no less. Had the 
building been free and clear, the owner could recover no larger amount, and the 
terms are not changed because the loss is made first payable to a mortgagee. The 
coinsurance clause (so-called) is not warranty or a condition, but a statement of 
the amount to be paid in case of fire either to the owner or the mortgagee. The 
existence of the mortgage does not extend the liability. Hartwig v. American 
Ins. Co. of City of Newark, N. J., 169 App. Div. 60, 154 N. Y.°S. 801; Pennsyl- 
vania Co. for Insurance on Lives and Granting Annuities v. Aachen & Munich 
Fire Ins. Co. (D. C.) 257 F. 189. 


The last phrase of the standard average clause, reading, “nor for more than 
the proportion which this policy bears to the total insurance thereon,” has been 
held by this court not to be binding upon mortgagees, for the reason that the to- 
tal amount of insurance on a building depends upon the will and act of the own- 
er, and that by the very terms of the standard mortgagee clause the insurance pay- 
able to the mortgagee “shall not be invalidated by any act or neglect of the 
mortgagor or owner.” Eddy v. London Assurance Corp., 143 N. Y. 311, 38 N. E. 
307, 25 L. R. A. 686; Hastings v. Westchester Fire Ins. Co., 73 N. Y. 141. See 
same principle, Heilbrunn v. German Alliance Ins. Co., 140 App. Div. 557, 125 
N. Y. S. 374; Goldstein v. National Liberty Ins. Co. of America, 256 N. Y. 26, 
175 N. E. 359. No act or neglect of the owner, however, can vary the percentage 
between the sum insured for the benefit of the mortgagee and the actual cash 
value of the property. The mortgagee has a right to insure his own mortgage in- 
terest and keep it insured at the expense of the owner. The amount for which 
he insures or is insured and the actual cash value of the building are beyond im- 
pairment or reduction by any act of the mortgagor. The reasoning of the Eddy 
Case and the others cited does not apply. 
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The value of the property at the time of the loss was $22,500, of which 8) 
per cent. is $18,000. The proportion of $7,500, the sum insured, to $18,000, is as 
5 to 12. The loss being $4,230, five-twelfths of this amount is $1,762.50, which 
the insurance company must pay the plaintiffs. 

The judgment should be reversed, and judgment directed for the plaintiffs in 
the sum of $1,762.50, with interest and costs in all courts. 


MIDWOOD SANATORIUM v. FIREMAN’S FUND INS. CO. OF 
SAN FRANCISCO et al. 
Supreme Court, Appellate Division, Second Department. Sept. 30, 1932. 
259 New York Supplement 492. 
1. INSURANCE. 


Insurer held not liable for total loss where rebuilding was not permitted 
because inspection after partial fire loss disclosed there were not adequate exits 
for use of building as sanatorium. 

The proof disclosed that insured was directed by superintendent of 
buildings not to use the insured premises as a sanatorium, not because of 
the partial loss by fire, but because there were not adequate exits, a con- 
dition which had existed for years, and which was disclosed by an in- 
spection brought about by the fact that there had been a fire. 

(For other cases, see Insurance, Dec. Dig. § 493.) 

2. INSURANCE. 

As respects liability for partial loss, insurer held, as matter of law, not to 
have waived fire policy provision giving it right to repair, where, before expira- 
tion of period within which insurer could exercise option to repair, insured com- 
menced demolition of building. 

Insured could not recover for partial loss on theory of waiver of 
right to repair because of negotiations wherein it was disclosed to in- 
surer that insured intended to claim total loss, and nothing was suggested 
by insurer as to appraisal, because policy provided that insurer had option 
to repair or replace within 30 days on filing with it of proof of loss, and 
insured had made contract for demolition of building which had com- 
menced before filing of proof of loss, and work on which was consider- 
ably under way when proof was filed, so that it would have been useless 
for insurer to have asserted right to repair. 

(For other cases, see Insurance, Dec. Dig. § 595.) 


Action by the Midwood Sanatorium against the Fireman’s Fund Insurance 
Company of San Francisco, sued as the Firemen’s Fund Insurance Company, and 
others. From an adverse judgment, named defendant appeals. 

Reversed on the law, and complaint dismissed. 

Argued before Lazansky, P. J., and Young, Scudder, Tompkins, and Carswell, 
JJ. 

Frederick C. Pitcher, of New York City, for appellant. 

Herman Mendes, of New York City, for respondent. 

Per Curiam. 


{1, 2] Judgment reversed on the law, with costs, and complaint dismissed, with 
costs. On the facts presented plaintiff failed to make out a cause of action: (1) 
As to the claim of total loss: (a) The entire loss was not caused by the fire; 
assuming under the policy the insurer is liable for a total loss where, due to a 
partial loss, a rebuilding is not permitted under the Building Code, the proof 
shows that plaintiff was directed by the superintendent of buildings not to use 
the premises as a sanatorium, not because of the partial loss by fire, but because 
there were not adequate exits, a condition which had existed for years, and 
which was disclosed by an inspection brought about by the fact that there had 
been a fire. (b) The plaintiff failed to prove that, in the judgment of the then 
superintendent of buildings, it could not rebuild in view of the provisions of 
sections 93 and 161 of the Building Code, or of section 5, subdivision 4, thereof, 
if the latter be applicable. The testimony of the acting superintendent of build- 
ings, who was not in office at the time of the fire, was based, not on fact, but 
on conjecture, surmise, and speculation. (2) As to partial loss: It may be that 
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there were facts upon which a jury might determine that there was a waiver 
of the appraisal condition of the policy because defendant knew, according to 
plaintiff's proof, about June 18, 1928, that plaintiff intended to claim a total loss, 
and nothing was suggested by defendant as to appraisal until its letter of July 
20, 1928, Exhibit M. This period might be deemed a more than reasonable time 
in which to demand an appraisal. The policy provided that defendant had the 
option to repair or replace within thirty days on the filing with it of proof of 
loss. There is nothing to indicate that defendant was the cause of plaintiff’s not 
filing its proof of loss before August 2, 1928. Plaintiff knew, on or about June 
18, 1928, that negotiations for adjustment had broken off, and yet it did not file 
its proof of loss until August 2. In the meantime, on July 25, 1928, it had made 
a contract for the demolishment of the building, and, on or about July 27, it 
commenced to demolish the building, although by letter dated July 20, 1928, 
defendant had requested it not to do so. On August 2, 1928, when plaintiff filed 
its proof of loss, the demolishment of the building was considerably under way, 
and by August 6, 1928, it was useless for defendant to assert its right to repair. 
But four of the allowed thirty days had gone by. Under these circumstances, it 
must be held as a matter of law that defendant had not waived the provision 
giving it the right to repair. The negotiations for settlement may not be deemed 
to create such waiver. Plaintiff having failed to honor this right of defendant, 
it may not recover for a partial loss. 
Lazansky, P. J., and Young, Scudder, and Tompkins, JJ., concur. 
Carswell, J., not voting. 


ST. PAUL FIRE & MARINE INS. CO. v. PHQR}NIX ASSUR. CO., Limited. 
Supreme Court, Appellate Division, Fourth Department. Oct. 5, 1932. 
259 New York Supplement 931. 
1. INSURANCE. 
Fire policy, not countersigned by insurer’s agent until after fire, heid not 
binding on insurer. 


(For other cases, see Insurance, Dec. Dig. § 133[3].) 
2. INSURANCE. 

Delivery of fire policy by insurer’s agent after fire, without knowledge there- 
of, was not waiver of insurer’s claim of invalidity of policy for want of agent’s 
countersignature. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 


Action by the St. Paul Fire & Marine Insurance Company against the Phoenix 
Assurance Company, Limited. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Argued before Taylor, Edgcomb, Thompson, and Crosby, JJ. 

Davis & Townsend, of Buffalo, for appellant. 

Locke, Babcock, Hollister & Brown, of Buffalo, for respondent. 

Per Curiam. 

[1, 2] The action is brought upon defendant’s written policy—not upon a 
claimed oral contract or a “binder” contract. The policy was not countersigned 
by the duly authorized agent at Niagara Falls until the day after the fire. Since 
the policy provides that it shall not be valid until thus countersigned, no contract 
binding the defendant ever went into effect for the reason that the policy was 
neither made a complete contract nor delivered until after the fire. The delivery 
of the policy by defendant’s agent, the Niagara Falls Fire Office, cannot be held 
to have created a waiver by defendant of any claim based upon the absence of a 
countersignature, since no information or knowledge as to the fire was in the 
Possession of defendant or its agent until after delivery of the policy. 

Judgment affirmed, with costs. 

All concur. 
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ISAAC et al. v. DONEGAL & CONOY MUT. FIRE INS. CO. 
Supreme Court of Pennsylvania. May 26, 1932. 
162 Atlantic Reporter 300. 
1. INSURANCE. 


Insured held not required to hold goods indefinitely after fire waiting for 
insurer to check them. 

(For other cases, see Insurance, Dec. Dig. § 547%.) 

2. INSURANCE. j : 

Under fire policy giving insurer right to inspect remains of property as often 
as reasonably necessary, it must demand and make inspection with reasonabie 
promptness. 

(For other cases, see Insurance, Dec. Dig. § 547%.) 

3. INSURANCE. ; 

Whether insurer was given reasonable opportunity to imspect remains of 
property damaged by fire as authorized by policy held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

4. INSURANCE. we 

Where insured under fire policy is not sole and unconditional owner of 
property, he cannot recover, unless such provision is waived in policy. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 

5. INSURANCE. ax 
Insurance agent may waive certain provisions of policies so as to bind insurer. 
(For other cases, see Insurance, Dec. Dig. § 375[T].) 

6. INSURANCE. 

Where duly authorized insurance agent employs subagent to solicit insurance 
and perform other acts in relation thereto, acts of subagent within scope of 
delegated authority are in effect acts of agent. 

(For other cases, see Insurance, Dec. Dig. § 89.) 

7. INSURANCE. 

Where subagent, with knowledge that insured was not sole owner of furniture 
covered by policy, informed insured policy is good, his acts were binding on 
insurer. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 

9. INSURANCE. 

In action on fire policy court properly excluded evidence to show why arbi- 
tration was not made in accordance with appraisal agreement. 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 

10. INSURANCE. 

That property included in arbitration agreement under fire policy no longer 
existed will not relieve arbitrators of duty of determining loss. 

(For other cases, see Insurance, Dec. Dig. § 572.) 

11. INSURANCE. 

Award not following arbitration agreement held not conclusive. 

(For other cases, see Insurance, Dec. Dig. § 574[1].) 

Appeal from Court of Common Pleas, Somerset County; Samuel Lemmon 
Reed, Judge. 

_ Action by M. & A. Isaac and another against the Donegal & Conoy Mutual 
Fire Insurance Company. From a judgment for plaintiffs, defendant appeals. 

Affirmed. 

Argued before Frazer, C. J., and Simpson, Kephart, Schaffer, Maxey, Drew. 
and Linn, 

Budd B. Boose, of Somerset, Douglass D. Storey, of Harrisburg, Horace 
Michner Schell, of Philadelphia, and Hause, Evans & Baker, of Harrisburg, for 
appellant. 

Leonard Sobol, of Johnstown, and Henry G. Gress and Clarence L. Shaver, 
both of Somerset, for appellees. 

KEPHART, J. 
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[1-3] We have partially considered the facts in this case in Isaac v. D. & 
Cc. M. F. Ins. Co., 301 Pa. 351, 152 A. 95, and they need not all be restated. The 
fire occurred on July 4th, and on the 17th the adjuster was given an inventory 
showing a loss of approximately $2,400; thereafter the goods, consisting of mer- 
chandise, were transferred to a warehouse, and sold on the 8th of August. The 
proof of loss showed the loss as over $5,000. The insurer contends that recovery 
should be limited to the loss shown by the inventory made July 17th, because it 
had not been given a sufficient opportunity to check the goods after the fire. The 
evidence, however, shows that when the first inventory was given it was only 
partial, as appellees had not been able to make a complete inventory up to that 
time. The insured was not required to hold his goods for an indefinite period 
waiting for the company to check them. Much of the stock had to be sold as 
promptly as possible to prevent further loss. The policy gives the insurer the 
right, as often as might be reasonably necessary, to inspect “the remains of any 
property,” but it must demand and make such inspection with reasonable prompt- 
ness; it cannot unreasonably withhold its demand. Here there is no evidence of 
any demand except for the inventory. The court below properly submitted this 
question to the jury, giving appellant the benefit of every inference from the 
first inventory. The case is not similar to Krogulski vy. Northwestern Nat. Ins. 
Co., 68 Pa. Super. Ct. 47. 

[4, 5] The insurance policy covered the property of three persons, but the 
household furniture was owned by one of the insured individually. If the insured 
is not sole and unconditional owner of the property insured, he cannot recover 
(Holmes v. Allemannia Fire Ins. Co., 77 Pa. Super. Ct. 337; Schloss v. Importers 
& Exporters Ins. Co., 83 Pa. Super. Ct. 426) unless this provision is waived. 
Appellant contends there was no waiver or estoppel that would curtail the effect 
of the ownership provision of the policy. It hag been settled that insurance 
agents may waive certain provisions of insurance policies so as to bind their 
companies. An agent with authority to countersign policies may waive provisions 
such as those requiring permits for “other insurance” (Davis v. Home Ins. Co., 
74 Pa. Super. Ct. 92; Russel v. Farmers’ Mut. Fire Ins. Co., 272 Pa. 1, 115 A. 
835); “sole and unconditional ownership” (Jabs v. Lancaster County Mut. Ins. 
Co., 101 Pa. Super. Ct. 498; Caldwell v. Fire Ins. Ass’n of Phila., 177 Pa. 492, 
35 A. 612; Damms v. Humboldt Fire Ins. Co., 226 Pa. 358, 75 A. 607, 18 Ann. 
Cas. 685; Clymer Opera Co. v. Flood City Mut. Fire Ins. Co., 238 Pa. 137, 85 A. 
1111); “written endorsement of assignment” (Spry v. Farmers’ Mut. Fire Ins. Co. 
of Pa., 101 Pa. Super. Ct. 49); “written notice of loss” (Gough v. Halperin, 306 
Pa. 230, 159 A. 447); “endorsement of a transfer of decedent’s ownership to 
another” (Thomas v. Employers’ Liab. Assur. Corp’n, 284 Pa. 129, 130 A. 322; 
Kocher v. Kocher, 300 Pa. 206, 150 A. 468); “additional insurance permits” 
(Evans v. Metropolitan Life Ins. Co., 294 Pa. 406, 144 A. 294; Mentz v. Lan- 
caster Fire Ins. Co., 79 Pa. 475). 


The question we have here is whether a subagent may similarly waive pro- 
visions of a policy, or whether knowledge of a subagent may be imputed to the 
company. Appellee showed that Reed & Company of Bedford were the agents and 
Richey solicited insurance for them; Reed & Company would write and counter- 
sign the policies and give them to Richey who delivered them and collected the 
premiums from the insured. At the time this policy was delivered, Richey was 
informed as to the exact ownership of the furniture; he told appellees the policy 
was good and covered the furniture. 


[6] Where a duly authorized insurance agent, in the due prosecution of the 
business of his company, employs another as a subagent to solicit insurance and 
perform other acts in relation thereto, the acts of the subagents within the scope 
of the delegated authority, have the same effect as if done by the agent himself. 
This rule was first stated in Swan v. Watertown Ins. Co., 96 Pa. 37, and was 
restated in the similar case of McGonigle v. Susquehanna Fire Ins. Co., 168 Pa. 
1, 31 A. 868. In the latter case, an agency was established at Wilkes-Barre, with 
Miller as agent. Miller accepted the assistance of one Thomas, an itinerant 
solicitor of insurance in the vicinity. He looked up properties, took verbal appli- 
cations, and brought them to Miller. After they were accepted, Thomas delivered 
some of the policies and received the premium. The valuation of the property 
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in that. case was fixed by Thomas, who had solicited the insurance, after conver- 
sation with the insured. After the acceptance of the insurance, the policy was 
delivered to the insured, and payment was made to Thomas, and some of it to 
Miller, the agent. The contest was over the statement of value. The court there 
held the knowledge of the subagent was knowledge of the company. The rule has 
been restated, with respect to payments of premiums to subagents, in Penna. Co, 
v. Home Life Ins. Co., 295 Pa. 286, 289, 145 A. 286, and it has been recognized 
in this respect in a vast number of our cases, from Universal Fire Ins. Co. vy. 
Block, 109 Pa. 535, 1 A. 523, to Transcontinental Oil Co. v. Atlas Assurance Co,, 
278 Pa. 558, 123 A. 497. The general text book authority and decisions of other 
states support this rule. See 2 Couch on Insurance, § 505; Joyce on Insurance, 
§ 396; and 32 Corpus Juris, 1068, 1330. 

The facts here are almost identical with those in Carpenter v. German Ameri- 
can Ins. Co., 135 N. Y. 298, 31 N. E. 1015, 1016. It was there said: “We have 
held that notice to such a subagent, while engaged in soliciting insurance of any 
fact material to the risk, and which affects the contract of insurance, is notice to 
the company, and binds the company to the same extent as though it had been 
given directly to the agent himself.” 

The reason for the rule has been well expressed in Phoenix Ins. Co. y. 
Spiers, 87 Ky. 285, 8 S. W. 453, 458: “He usually represents a company remotely 
located. Its patrons in his vicinity naturally look to him for direction generally 
as to the insurance obtained through him. He is generally regarded as having ful! 
power in reference to it. Being usually the only man upon the ground having 
anything to do with it, the persons insured in his company, with few, if any, 
exceptions, would, in the absence of notice that his powers were limited, regard 
his statement as to any matter relative to such insurance as authoritative, and any 
notice to him as to it as sufficeent. They rarely know anything of the company, or 
of its officers, who issue the policies, and look to the agent through whom they 
have obtained the insurance as the complete representative of the company in 
everything connected with that insurance. If they did not consider that they were 
authorized to do so, it would undoubtedly create distrust and cripple the business.” 


[7] The contract has been entered into in good faith by an agent, who thought 
it was right, with an insured who believed his word, for a company that has 
received all the benefits. To refuse to honor it under such circumstances would 
be manifestly wrong. While it is conceivable certain regulations should be made 
to prevent fraudulent acts in relation to insurance, here there is not the slightest 
allegation of fraud. Unless such acts of subagents are upheld, innocent parties 
would be a prey to unscrupulous agents and possibly their companies. The cases 
cited by appellee are easily distinguishable, and we need not go into them in 
detail. Under these circumstances, the acts of Richey may be regarded as those 
of the agent and binding on the company. 


[8] The insurer also contends that as the policy insured three persons whose 
interest in most of the property was joint and several, but as this is a joint 
action, it cannot be sustained because part of the property was owned in severalty. 
The amended pleadings which raised this question were not filed until after the 
first trial and after the time had expired for instituting suit under the policy, 
though defendants knew when the statement was filed that a small part of the 
property was owned in severalty; yet they waited, as stated above, until the limi- 
tation in the policy would have defeated a separate action for this insurance; the 
laches of the company prevents such claim from being now raised. As the parties 
elected to include all the property, owned jointly and severally, in one policy, as 
the suit is on that policy, since the company knew that a small part of the prop- 
erty was owned individually, we cannot say at this late date that the court below 
committed error in refusing to separate the action. There was no fraud or con- 
cealment in the insurance of the individual property of one of the insured and 
all rights will be foreclosed in this action. 

[9-11] We considered the effect of the appraisal agreement when the case 
was here before, and for reasons set forth in the prior opinion, held that since 
the award covered the building only, it was not conclusive. The agreement hav- 
ing contemplated an arbitration of the amount of the loss sustained on the build- 
ing, merchandise, store fixtures, and household furniture, it was not error for the 
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court to exclude evidence tending to show why such abritration was not in fact 
made. The oral evidence offered to show that only the building was to be ap- 
praised was not sufficient to set aside the agreement, nor could it be used to con- 
tradict or vary its terms. Arbitration proceedings are a quick and easy mode of 
obtaining justice, their purpose being to settle speedily the amount of loss oc- 
casioned by the fire. According to appellants, the agreement was intended to 
create additional litigation, part by arbitration and the remainder by suit generally. 
It was not denied there was a loss on the store fixtures, furniture, and mer- 
chandise, but it was argued because they were not physically present there could 
be no arbitration award as to them. Why not? If a loss could be shown in court 
it could be proved before arbitrators. The arbitration agreement was made for 
the purpose of fixing the loss on all property destroyed. If there was none it 
should be so found, if there was it should be stated. The mere fact that the 
property was not in existence will not relieve the arbitrators of the duty of 
determining the loss. Property may be entirely destroyed by fire but its value may 
be shown. This being so, since the award did not follow the agreement, it was 
not conclusive, and the court below properly so ruled. 
Judgment affirmed. 


GRAYS HARBOR NAT. BANK OF ABERDEEN vy. JACOBS et al. 
Supreme Court of Washington. Oct. 11, 1932. 
14 Pacific Reporter (2d) 963. 
INSURANCE. 

Purchaser who made initial and three subsequent payments under. executory 
contract requiring payments regardless of damage to property, but was in default 
when fire destroyed property, held not entitled to proceeds of policy covering 
interests of mortgagee, purchaser, and vendor not in default. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

Department 1. 


Appeal from Superior Court, Grays Harbor County; Wm. E. Campbell, 
Judge. 

Action by the Grays Harbor National Bank of Aberdeen, a national banking 
association, as trustee for the Suburban Development Association, a corporation, 
against Loie Jacobs, sometimes known as Loie Hart, and others. From the judg- 
ment, plaintiff appeals, and named defendant cross-appeals. On plaintiff’s appeal, 
judgment reversed, with instructions; on defendant’s cross-appeal, judgment af- 
firmed. 

L. B. Donley, of Aberdeen, for appellant. 

W. A. Ackerman, of Aberdeen, for respondent. 

HERMAN, J. 

Plaintiff brought this action to compel the payment of so much of the pro- 
ceeds of an insurance policy as was due to the mortgagee of property which had 
been sold under an executory contract, and the payment of the balance due under 
the terms of the policy to itself, the vendor. Prior to August 1, 1930, plaintiff 
was the owner of the real property, and, by executory contract of that date, the 
property was sold to defendant Loie Jacobs. The contract provided for an initial 
payment of $800 and an agreement to pay the balance of $6,422 at the rate of $75, 
or more, on the 20th day of each succeeding month. The contract also contained 
provisions that time was of the essence thereof, and for default in event of fail- 
ure to pay. There was, however, no provision for the retention of payments 


already made as liquidated damages for nonperformance in the event of a breach 
of the contract. 


When the executory contract to sell was made, there was a dwelling house 
on the real property, which was insured by the North River Insurance Company 
in the sum of $4,000. The policy of insurance was originally issued to defendant 
E. F. Kuper, whose interest was, by an appropriate rider, transferred to plaintiff. 
There was attached to the policy a rider covering the interest of the mortgagee, 
defendant the Aberdeen Savings & Loan Association, and, when the contract of 
sale between plaintiff and Loie Jacobs was made, another rider was attached to 
the policy which provided for the payment of the insurance to defendant Loie 
Jacobs and the plaintiff as follows: 
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“First: To said vendor (plaintiff), to an amount not exceeding the balance 
unpaid, at the time of loss, upon thé contract of sale above referred to; and 

“Second: The balance, if any, to said vendee (defendant Loie Jacobs).” 

March 6, 1931, the dwelling house on the real property was wholly destroyed 
by fire. At that time there was unpaid on the contract of sale a sum in excess 
of $6,000, which was in excess of the face of the insurance policy, and at the time 
the loss occurred defendant Loie Jacobs was in default on the contract. Plaintiff 
brought this action to compel the defendant North River Insurance Company to 
pay over the insurance of $4,000, first, to defendant the Aberdeen Savings & 
Loan Association the amount of its mortgage, and, second, the balance to plaintiff, 
in accordance with the terms of the policy and the rider attached thereto at the 
time of the contract of sale. The insurance company paid the $4,000 into court. 
Defendant the Aberdeen Savings & Loan Association appeared, praying that it 
be paid the amount of its mortgage, and, by sfipulation, that item was paid, the 
amount being $2,921.61. Defendant Loie Jacobs answered, seeking reformation of 
thé contract of sale so as to eliminate therefrom the provision which required 
payments to be made, “regardless of any damage to the property,” and seeking 
also to reform the rider, attached at the time of the contract of sale, to make 
it provide for payment to her of any balance over and above the mortgage. The 
trial resulted in judgment for defendant Loie Jacobs, providing that from the 
$4,000 insurance fund deposited in court by the insurance company she should 
recover $1,000, and that plaintiff should have the remainder after the payment of 
the mortgage, or the sum of $78.39. From that judgment plaintiff has appealed, 
and defendant Loie Jacobs has cross-appealed. 

Respondent maintains that the contract did not pass any equitable or beneficial 
interest to the vendee, that, therefore, the respondent was in fact entitled to 
$1,160, and that the court should have ordered payment to respondent of the entire 
fund remaining after the payment of the mortgage. This contention is based on 
the fact that at the time of the execution of the contract respondent made an 
initial payment of $800, and thereafter made three subsequent payments of $120 
each; the last of such payments being made October 24, 1930. Respondent main- 
tains that the contract had not been forfeited when the house burned, and calls 
the court’s attention to the case of Ashford v. Reese, 132 Wash. 649, 233 P. 29, 
30. Examination of the record discloses a failure upon the part of respondent to 
show reason for the reformation of either the contract of sale or the rider at- 
tached to the insurance policy at the time the contract of sale was entered into 
between appellant and respondent. 

In the case at bar, the contract clearly shows that the vendor availed itself 
of the suggestion put forth by Judge Askren in his concurring opinion in the 
case of Ashford v. Reese, supra, wherein he said: “Knowing the rule, parties 
can by contract protect themselves as to the loss.” The contract between appellant 
and respondent requires payments to be made by respondent, “regardless of any 
damage to the property.” Respondent has failed to show why she should not be 
required to comply with the terms of her contract. She alleges that at the time 
of the fire she was not in default. With that contention we cannot agree, as she 
had not complied with the terms of the contract, which required payments to be 
made at the rate of $75 per month or more on the 20th day of each month fol- 
lowing August 1, 1930. March 6, 1931, when the house burned, she was in defauit 
in her payments, and she has remained in default at all times since. 


May 5, 1931, appellant caused a notice to be served upon respondent, the 
material part of which is as follows: “Now therefore notice is hereby given to the 
said Loie Jacobs that if the payments provided for in said contract be not made 
in accordance with the terms thereof and all back payments made so as to rein- 
state the said contract, then and in that event the said Grays Harbor National 
Bank, trustee for the Suburban Development Association, a syndicate, will, on 
June 5, 1931, declare said contract to be null and void and of no force and effect 
and will retain all payments heretofore made pursuant thereto as damages liqui- 
dated for the non-performance of said contract.” 


No further steps were taken relative to the proposed forfeiture. June 16, 
1931, the present action was instituted by filing of summons and complaint 
Respondent’s counsel maintains that appellant “has made it impossible for the 
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respondent to perform the contract by serving notice on her cancelling the con- 
tract and by telling her that she has no right to the proceeds of the insurance in 
any manner, thereby entitling her to rescind the contract and recover the amount 
paid thereon, or thereby entitling her to all of the insurance moneys.” With 
that contention of respondent’s counsel we cannot agree. In the case of Reddish 
y. Smith, 10 Wash. 178, 38 P. 1003, 1005, 45 Am. St. Rep. 781, it was held that. 
if a contract for the sale of land provides for payment of the purchase price in 
installments, the vendor is not requited to make a tender of a conveyance before 
declaring a forfeiture for nonpayment of the installments due. In that case the 
court also held that a provision in the contract for the sale of land, giving the 
vendor power to declare the contract forfeited upon failure of the purchaser to 
promptly pay installments of the purchase price therein provided for, carries 
with it, not only the forfeiture of the contract, but also the forfeiture of ail 
payments: made under the terms of the contract. In the course of its opinion 
in Reddish v. Smith, supra, the court said: 

“It would certainly place the vendor in a very embarrassing position if he 
were to be called upon at any time during the life of the contract to refund 
payments which had been made to him under the contract of sale. He would 
never know whether his land was sold or not, and would always have to hold 
himself in readiness to refund the money until the life of the contract had ceased. 
We do not think that such is a reasonable construction of this contract, and it is 
not supported by authority. The rule is thus laid down by 2 Warv. Vend. pp. 
835, 836: 

“*A neglect or refusal of either party to perform on his part will, as a rule, 
place him in the power of the other party, where he 1s not also derelict, to avoid 
the contract or not, at his pleasure. Hence a failure to meet payments at the 
time or times reserved may be treated by the vendor as an abandonment, and 
he may rescind the contract, and sell the land to another. And in such case the 
vendee will not be entitled to recover back the money he may have advanced in 
part performance’—citing Green v. Green, 9 Cow. [N. Y.] 46.” 

There is nothing in the record which indicates that the appellant was, at 
any time prior to the institution of this suit, derelict under the terms of the 
contract. It is true that the condition of the real property had changed materially, 
but it 1s likewise true that the contract between respondent and appellant required 
respondent to pay, regardless of any damage to the property. The trial court 
erred in ordering the payment of any sum to respondent. 

Reversed on appellant’s appeal, with instructions to the trial court to enter 
judgment for appellant for such sums as remains from the $4,000 insurance fund 
deposited in court after payment of the mortgage of the Aberdeen Savings & 
Loan Association. The judgment is affirmed on respondent’s cross-appeal. 

Main, Beals, Mitchell, and Millard, JJ., concur. 


MOE v. ALLEMANNIA FIRE INS. CO. OF PITTSBURGH 


Supreme Court of Wisconsin. Oct. 11, 1932. 
244 Northwestern Reporter 593. 
INSURANCE. 

Standard fire policy held not to cover property incumbered by chattel mort- 
gage, statute relating to representations or warranties being inapplicable (St. 
1931, § 209.06 (1). 

The facts disclosed that in application for fire policy on plaintiff's 
furniture, which was not signed by plaintiff, no reference was made to 
existence or nonexistence of chattel mortgage on furniture, and neither 
agent nor plaintiff knew that existence of chattel mortgage was material. 
The fire policy provided that, unless otherwise provided by agreement in 
writing added thereto, company should not be liable for loss or damage 
to any other property insured while encumbered by chattel mortgage, 
and during time of such encumbrance company should be liable only for 
loss or damage to any other property insured thereunder. This provision 
related only to extent of coverage, and not to title of property, either at 
time of execution and delivery of policy or thereafter. 

(For other cases, see Insurance, Dec. Dig. § 283[2].) 
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Appeal from a judgment of the Circuit Court for Chippewa County; James 
Wickham, Circuit Judge. 

Action by John Moe against Allemannia Fire Insurance Company of Pitts- 
burgh. Judgment for plaintiff, and defendant appeals.—[By Editorial Staff.] 

Reversed and remanded, with directions. 

Action begun September 23, 1931; judgment entered December 21, 1931. Fire 
insurance. Chattel mortgage. On February 7, 1931, the plaintiff executed a chat- 
tel mortgage on his household furniture to secure the sum of $50. On April 8, 
1931, the plaintiff paid on this indebtedness the sum of $25. On, April 13, 1931, 
the defendant’s agent made out an application for a policy of fire insurance, 
which was not signed by the plaintiff. No reference was made to the existence 
or nonexistence of a chattel mortgage upon the furniture. Neither the agent 
nor the plaintiff knew that the existence of a chattel mortgage was material so 
far as the making of the contract of insurance was concerned. 

Upon the application the defendant issued a policy in accordance with the 
Wisconsin standard fire insurance policy law for one year for $1,500. A fire oc- 
curred on July 8, 1931, which destroyed some of the chattel mortgaged property 
and other property covered by the policy of insurance. It was stipulated that the 
value of the property not covered by the mortgage and destroyed by the fire was 
$375, which amount the defendant, subsequent to the taking of the appeal, paid. 
The value of the property destroyed by the fire and covered by the mortgage was 
$679.82. 

The trial court gave judgment for the full sum of $1,054.82, and from that 
judgment the defendant appeals. 

Linderman, Ramsdell & King, of Eau Claire, for appellant. 

Alexander Wiley and Robert L. Wiley, both of Chippewa Falls, for respond- 
ent. 

RosenBerry, C. J. 

The policy contained a clause as follows: “Chattel mortgage. Unless other- 
wise provided by agreement in writing added hereto this Company shall not be 
liable for loss or damage to any property insured hereunder while incumbered 
by a chattel mortgage, and during the time of such incumbrance this Company 
shall be liable only for loss or damage to any other property insured hereunder.” 
Standard fire insurance policy, lines 62-67. 

The trial court was of the opinion that the situation was saved by the pro- 
visions of section 209.06(1), Wisconsin Stats., which provides; “No oral or writ- 
ten statement, representation, or warranty made by the insured or in his behali 
in the negotiation of a contract of insurance shall be deemed material or defeat 
or avoid the policy, or prevent its attaching unless such statement, representation 
or warranty was false and made with actual intent to deceive or unless the mat- 


ter misrepresented or made a warranty, increased the risk or contributed to the 
loss.” 


Applying this section to the facts in the case, the trial court reached the 
conclusion that “the statute was intended to afford a remedy in a case of this 
kind and that the plaintiff is entitled to judgment for the entire amount of his 
loss, with interest and costs.” 


It is to be noted that section 209.06 applies only to statements, representa- 
tions, or warranties made by the insured. No warranty nor representation was 
made by the insured. He did not represent that the property was free from in- 
cumbrance. He did not warrant that it would remain so. He agreed that no 
property should be covered by the policy of insurance when in force which was 
incumbered by a chattel mortgage. This clause clearly relates to the extent of 
of the coverage and not to the title of the property either at the time of the 
execution and delivery of the policy or thereafter. The insured simply agreed 
that any incumbered property shall not be within the terms of the policy. Pren- 
tiss-Wabers Stove Co. v. Millers’ Mut. Fire Ins. Ass’n (1927) 192 Wis. 623, 211 
N. W. 776, 213 N. W. 632. The case of Collum v. National Fire Ins. Co. (1923) 
181 Wis. 425, 195 N. W. 33, dealt with a warranty, not with a coverage clause of 
the contract. Olson v. Herman Farmers’ Mutual Ins. Co., 187 Wis. 15, 203 N. 
W. 743, dealt with a warranty, and section 209.06(1) was held to apply. It does 
not appear that section 209.06 has been overlooked in any case where applicable. 
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Confusion arises because of the failure to distinguish between representations ard 
warranties and agreements as to what is covered. If there be a chattel mortgage 
upon the property or the property be subsequently incumbered, under the terms of 
the standard fire insurance policy that operates to remove the incumbered property 
from the protection afforded by the policy. 

There being nothing at stake except the right to recover the value of the 
incumbered destroyed property, the complaint should be dismissed. 

Judgment reversed, and cause remanded, with directions to dismiss the plain- 
tiff’s complaint. 
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MARINE 


RAUSCH CO., Inc., v. FRANKLIN FIRE INS. CO. OF PHILADELPHIA, PA, 
No. 31557. 
Supreme Court of Louisiana. June 20, 1932. 
Rehearing Denied Oct. 4, 1932. 
143 Southern Reporter 491. 
1. INSURANCE. 

Insured’s reports showing gross value of naval merchandise held insufficient 
as declaration of higher valuation as would authorize substitution of such valua- 
tion in adjusting loss for market values designated in marine policy. 

Facts disclosed that marine policy covered naval stores merchandise, 
and provided that merchandise was insured at value prevailing on day 
preceding the current daily market value quoted at certain designated 
markets, but that insured was privileged to declare a higher valuation 
before any known or reported loss or casualty; that insured, in com- 
puting loss from fire, fixed merchandise at a higher valuation than that 
quoted at the markets designated in the policy; and that such higher 
valuation was based on monthly reports showing gross value of specified 
merchandise, but not the value of the different units. “Value” as used in 
the policy is defined as the value per unit of the various kinds of goods 
on hand as they are quoted in the markets and exchanges. 

(For other cases, see Insurance, Dec. Dig. § 499.) 

2. INSURANCE. 


Under marine policy authorizing insured to fix higher value of goods covered 
than market value fixed in policy, intention to fix higher value must be made 
known to insurer. 

(For other cases, see Insurance, Dec. Dig. § 499.) 

4. INSURANCE. ; 

Evidence in suit on marine policy covering fire loss sustained finding that 
turpentine not totally destroyed was not damaged by fire. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

5. INSURANCE. ; 

Evidence in suit on marine policy covering fire loss sustained finding that 

granulation and water content of tar was not caused by fire. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 


Appeal from Civil District Court, Parish of Orleans; Hugh C. Cage, Judge. 

Suit by the Rausch Company, Incorporated, against the Franklin Fire Insur- 
ance Company of Philadelphia, Pa. From the judgment, plaintiff appeals. 

Affirmed. 

McCloskey & Benedict; of New Orleans, for appellant. 


Spencer, Gidiere, Phelps & Dunbar, of New Orleans, for appellee. 
Opom, J. 


Plaintiff was engaged in the naval stores business in New Orleans, where it 
kept in its yards a stock of turpentine, rosin, pine tar, and pitch. It carried an 
open policy of marine insurance on said stock in the Franklin Fire Insurance 
Company, amounting to $125,000, which policy insured it against loss by various 
perils, fire being one of them. 

On April 12, 1928, plaintiff’s yards were visited by fire which destroyed a 
large portion of its stock and damaged some of that which was not consumed 
Following the fire, plaintiff made out proofs of loss claiming loss and damage 
amounting to $95,292.96. The insurance company admitted liability under the 
policy, but disputed the amount of the claim, and employed experts to make an 
independent investigation of the loss and to make report to it. These experts, 
after working more than a month, reported that plaintiff’s loss amounted to 
$42,548.09, which amount the insurance company paid without prejudice and with 
= reservation by plaintiff of its right to sue for whatever balance it might 
claim. 


Plaintiff originally claimed that its los’ amounted to $95,292.96, but, on 
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further check, it reduced its claim to $83,623.65. Giving the insurance company 
credit for the $42,548.09 paid, its claim was reduced to $11,075.56. The present 
suit is for that amount. Plaintiff obtained judgment for $662.49, and appealed. 

1. Section 19 of the insurance policy reads as follows: 

“Merchandise in yards, etc., is insured at the value prevailing on the day 
preceding the current daily market value quoted at Savannah, Jacksonville or 
Pensacola, for merchandise located in said locations as the case may be, and in 
all other places not mentioned the Savannah market quotation is to apply, but the 
insured is privileged to declare by mail or otherwise to this company a higher 
valuation before any known or reported loss of casualty.” (Italics ours.) 

The property destroyed and damaged was located in New Orleans, and it 1s 
not disputed by plaintiff that, in the absence of the exercise of its privilege to 
declare a higher value prior to the date of the loss, the value of the products as 
quoted at Savannah would prevail for the purpose of adjusting the loss. Nor is it 
denied by defendant that, if plaintiff did declare a higher value previous to the 
loss, the value so declared should prevail. 

In making out its claim for the loss sustained, plaintiff placed a value on its 
goods far in excess of the Savannah quotations. It did this upon the theory that 
it had, previous to the date of the loss, declared by mail to the defendant com- 
pany a higher value on its stock. Defendant contends that no declaration of a 
higher value was made to it within the meaning of the policy, and for that 
reason it adopted the Savannah quotations in making its estimate of the less. 

2. This was an open marine policy, and the premiums charged by the insur- 
ance company were based upon the gross value of the stock carried by the 
assured, the policy specifically providing that “said premium to be arrived at by 
dividing the aggregate daily values of merchandise at risk by the number of days 
in the month and then calculating the results at above rates,” etc. The policy 
further stipulated that “reports of merchandise in naval stores yards, etc., to be 
made monthly.” 

The plaintiff company made these reports regularly, and sent them by mail 
to the company or its agents, and it is admitted that they were received. These 
reports are referred to by counsel as the “yellow sheets.” We have them before 
us, have examined them, and find that they show merely the gross value of the 
turpentine, rosin, pine tar, and pitch on hand without designating the quantity of 
the respective products. Referring to the report made on April 11, 1928, the day 
before the fire, we find that it shows turpentine on hand on that date valued at 
$67,621, rosin valued at $18,292, pine tar valued at $26,208, pitch valued at $3,150 
and barrels and drums valued at $3,337, a total of $118,608. 


In arriving at these figures, plaintiff used its own valuation based, as we 
understand, on the original cost of the goods, some of which had been on hand 
for approximately a year, plus ordinary overhead expenses and legitimate profits. 


While it was charged in defendant’s answer that “the claim made by plaintiff 
in said document (referring to plaintiff’s report of its loss and damage made to 
the insurance company after the fire) is false and exaggerated,” we must, in jus- 
tice to plaintiff, absolve it from all imputation of fraud or intentional misrepre- 
sentation as to the value of its stock. Its report to the insurance company was 
based upon its inventory and what it considered a reasonable value of its goods. 
Nor do we think the record warrants the suggestion made by counsel for the 
insurance company that the gross value of the stock on hand as shown by the 
“vellow sheets,” to which we have referred, was inflated by the plaintiff to 
bolster its credit standing with the banks. 


[1] But, for the purpose of adjusting its loss with the insurance company, 
plaintiff cannot substitute its own values for those which the policy specifically 
provides shall be used, because it did not prior to the loss, “declare by mail or 
otherwise to this company a higher valuation” than the Savannah quotations. The 
making out and mailing to the company of the “yellow sheets” did not meet the 
requirements of the policy. All that was shown by those sheets or reports was the 
gross value’ of the stock on hand. There was nothing on them to show what 
quantity of the various products plaintiff had on hand, and therefore no way by 
which defendant could have determined the price per gallon of the turpentine, the 
price per barrel of tar or pitch, etc. There was nothing in the reports to indicate 
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that plaintiff intended to declare a higher value on its goods than the market 
quotation. 

The word “value,” as used in section 19 of the policy quoted above, does not 
mean the gross value in lump of all the stock on hand. It means the value per 
unit of the various kinds of goods on hand as they are quoted in the markets 
and exchanges. To illustrate, turpentine is quoted at so much per gallon, tar and 
pitch at so much per barrel, etc., just as cotton is quoted at so much per pound 
and grain at so much per bushel. 

[2] The purpose of inserting section 19 into the policy was to fix a certain 
and equitable basis on which settlements might be made in case of loss. It pre- 
vents the insurance company from taking advantage of the insured by under- 
estimating the value of the stock and the insured from inflating it. It substitutes 
certainty for uncertainty, does away with disputes and arbitrations. It is fair to 
both parties. It gives the insured the privilege of declaring and thereby fixing a 
higher value on the goods covered which declaration and fixing of value is binding 
upon the insurer. But the intent of the insured to fix a higher value than the 
market or quoted value of the goods must be made known to the insurers in 
certain, specific terms, or, to say the least, some information must be conveyed 
which is sufficient to put the insurer on notice. No such intention was indicated 
by the reports made by plaintiff. 

[3] The rule is well established that insurance contracts are generally to be 
construed against the insurer, and that a liberal interpretation of clauses therein 
exempting or limiting their liability is not permitted. Finley v. Mass. Life Ins, 
Co., 172 La. 477, 134 So. 399, and authorities there cited. 

Learned counsel call our attention to this rule, and say it should be applied 
in the construction of section 19 of the policy above quoted. We think the rule 
has no application here, for the reason that the evident purpose of that section 
was neither to exempt the insurer from liability nor to limit its liability, but 
rather to establish a rule by which the extent of its liability in case of loss 
might be determined. Plaintiff, the insured, was familiar with this part of the 
insurance contract, and is bound by it. In fact, plaintiff invokes part of its pro- 
visions by claiming that it did in fact declare a higher value on its goods. 

3. Counsel for plaintiff suggests that defendant is estopped to dispute the 
value placed upon its goods because, it is claimed, J. B. Ross was defendant’s 
agent, and that Ross had knowledge of the value placed upon the goods. There 
is considerable testimony pro and con as to whether Ross was defendant’s agent 
We find it unnecessary to decide that point, for the reason that, if it be true 
that he was defendant’s agent, the situation would not be changed. All the in- 
formation Ross had as to the value placed upon the goods by plaintiff prior to 
the loss was that conveyed by the so-called “yellow sheets,” and said sheets, as 
we have said, did not convey notice that plaintiff intended to declare a higher 
value on the goods than the market value as quoted at Savannah. 


4. On the merits there is involved a voluminous mass of testimony given 
principally by experts on naval stores affairs, those whose business it has beea 
for many years to survey and estimate losses of this kind. The figures and cal- 
culations made by the chemists and the certified public accountants are bewilder- 
ing. After going through the entire record and examining the numerous exhibits 
filed, our conclusion is that no useful purpose whatever would be subserved by 
repeating the testimony in detail. We shall therefore do no more than state the 
substance of that which we think is controlling. 


The case is, to a large extent, disposed of by our holding that, as to the 
value of the goods destroyed, the Savannah quotations must prevail. In making 
out its claim, plaintiff took into consideration what it had paid for the stock it 
had on hand, some of it having been purchased more than a year previous to the 
fire. It is shown that the market had been steadily declining for some time, and 
for that reason plaintiff averaged the prices paid and in that way arrived at the 
figures shown on its report to the defendant as its proof of loss. It had paid, 
for instance, as much as $1 a gallon for some of the turpentine it had on hand. 
In estimating its loss, it valued its entire stock at 70 cents, which was approxi- 
mately °20 cents above the Savannah quotations. This discrepancy alone makes a 
vast difference between the amount claimed and that which is actually due. 
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Aside from the goods totally destroyed, some of the stock was damaged, 
and there is dispute as to the extent of this damage. This dispute arises mainly 
from the fact that the respective sides adopted wholly different methods of arriv- 
ing at the extent of the damage to goods not totally destroyed. Plaintiff took 
charge of what was left, claiming that it was not merchantable in its then condi- 
tion, “reconditioned” it, sold some of the reconditioned products in New Orleans, 
shipped a small quantity to Cuba, kept some for itself, and used some of the 
turpentine, the exact amount not being stated, in reconditioning the tar. It charged 
the insurance company with all expenses thus incurred, and gave credit for the 
amount realized from the sales, and also allowed credit, at a price fixed by it, for 
the goods it retained. 

Defendant pursued a different method. Immediately after the fire, it employed 
experts to estimate the damage. They ascertained the total amount of goods on 
hand before the fire from an examination of plaintiff's books or an audit of 
them. They measured the turpentine and counted the barrels and drums of tar 
and pitch which they found, and in that way were enabled to tell what was 
totally destroyed. 

In computing the value of that which was destroyed, they took the Savannah 
quotations. They took samples of the turpentine which they found in tank cars 
and had them analyzed by a chemist in order to determine whether it had been 
damaged by the fire. They examined the tar, rosin, and pitch for the same pur- 
pose. They found the major portion of it undamaged. Their final report was 
that plaintiff's total loss, including the value of the goods destroyed and the 
damage to that which, remained, was $42,549.09, which amount the insurance com- 
pany paid. 

Plaintiff had on hand at the time of the fire, according to its books, 77,845 
gallons of turpentine. There is no dispute as to the quantity, nor is there any 
dispute as to the quantity destroyed. The controversy over this item is whether 
that which remained was damaged by the fire, and, if so, to what extent. 

[4] Our conclusion is that it was not damaged, and our reasons for so hold- 
ing briefly are these: More than 18,000 gallons were in three tank cars on side 
tracks in plaintiff’s yards. Samples of each of the cars were taken to a chemist, 
Dr. Leipsner, for analysis. He found that it was of low grade due to its adultera- 
tion with mineral oil, which is cheaper than turpentine. That was all he found 
wrong with it. He did not know, of course, how or when the mineral oil got into 
it, but the fire had nothing to do with that. This turpentine was in the tank cars 
at the time of the fire, but there is no testimony to show how close these cars 
were to the fire, and therefore nothing to show that it was heated. The testimony 
of this chemist was not challenged by plaintiff. In our opinion, it is fatal to 
plaintiff's pretensions that the turpentine was damaged by the fire, and, if it 
was not damaged, plaintiff has no claim, except for that which was destroyed, 
and that is conceded and has been paid. F 

Plaintiff, while claiming that all the turpentine left on the yard was damaged 
by the fire, utterly failed to prove it. He did not have any of it analyzed chemi- 
cally, and that, according to the witnesses, is the only test as to whether it is good 


or bad. Defects in turpentine cannot be detected either by the sense of sight or 
smell. | 


Plaintiff and his witnesses, Mr. Meriwether and Mr. Dusenberry, said it was 


not merchantable. The chemist said so too, but the reason he gave was that it 
contained mineral oil and that was not due to the fire. 


[5] Now as to the tar: There is no dispute as to the quantity of tar on 
hand at the time of the fire nor as to what was destroyed. That which was 
destroyed was paid for at Savannah prices. Plaintiff says that which remained 
was badly damaged; that it contained water and was granulated. It did contain 
water, and there was some granulation but the fire did not necessarily cause those 
conditions. The testimony of all the witnesses, chemists and naval stores experts, 
is to the effect that all pine tar contains water in “suspension,” that is, so mixed 
with the tar that its presence is not observable, and that, when the tar is put into 
a container, the water separates and can be drained off. The practice is to put the 
tar in drums or barrels, leave the bung open, and later bleed the water out 
through a faucet. Mr. Reed, station agent at Folsom, from which point some of 
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this tar was shipped by Mrs. McLean to plaintiff, saw them draining water from 
the containers while they were at the station. Mr. Spring testified that such was 
the practice. Mr. H. M. Shilstone, an analytical chemist and chemical engineer 
called by plaintiff, said that, when tar is put on the yards, they bleed it to get 
rid of the water. 

He and other witnesses testified that some water naturally accumulates in the 
containers. Expert witnesses say that heat does not cause the water to separate 
from the tar while there is some testimony to the contrary. 

As to granulation, the testimony preponderates in favor of the theory that it 
is caused by age and not by heat, and there is abundant testimony that, if this 
tar had become so heated as to produce any change, the containers would have 
blown up. Some of these near the fire did burst, but they were counted as total 
loss and paid for. 

Some of the pitch and rosin was destroyed. This was paid for by defendant. 
Some of the containers of tar, pitch, and rosin were damaged, but, in all cases 
of damage, allowance was made for it by defendant. 

No useful purpose would be subserved by commenting on plaintiff’s evidence. 
It suffices to say that we think the method pursued by it in fixing its damage was 
wrong. It should have had the turpentine and other products more critically ex- 
amined. We have only Mr. J. P. Rausch’s testimony that these products were 
badly damaged by the fire. That of Mr. Meriwether and Mr. Dusenberry does not 
help him. They did not examine the goods with any degree of care, and had no 
way of knowing definitely that the goods were damaged. 

The district judge accepted the calculations made by defendant’s witnesses and 
we sustain his findings. 

The judgment appealed from is correct, and is affirmed with all costs. 
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LIFE & CASUALTY INS. CO. OF TENNESSEE v. BOTTOMS. 6 Div. 
Supreme Court of Alabama. Oct. 6, 1932. 
143 Southern Reporter 574. 

1. INSURANCE. 

Doubtful language in accident policy must be liberally construed. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
2. INSURANCE. 

Where insurance policy is unambiguous, and is possible of reasonable con- 
struction, it must be expounded as made. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 
4. INSURANCE. 


“Messenger boy,” within accident policy covering “telegraph or other mes- 
senger boy,” is one who acts as mere bearer and communicator of his superior’s 
will, and not as deputy. (Ed. Note—for other definitions of “Messenger,” 
Words and Phrases.) 

(For other cases, see Insurance, Dec. Dig. § 453.) 

5. INSURANCE. 

Collector for money lender held not “messenger boy” 

provision covering “telegraph or other messenger boy.” 


(For other cases, see Insurance, Dec. Dig. § 453.) 


The undisputed evidence disclosed that collector, who was killed when his 
motorcycle collided with automobile, besides his duties as collector, had author- 
ity to make and extend loans to employer’s customers, in transaction of which 
business collector exercised judgment and discretion, and that his duties in con- 
nection with delivering messages for employer to customers were mere incident 
to his principal duties as collector. 

Appeal from Circuit Court, Jefferson County; Gardner Goodwyn, Judge. 

Action on a policy of accident insurance by Dora E. Bottoms against the 
Life & Casualty Insurance Company of Tennessee. From a judgment for plain- 


’ 


see 


within accident policy 


tiff, defendant appeals. Transferred from Court of Appeals. 


Reversed and remanded. 

Huey, Welch & Stone, of Bessemer, for appellant. 

McEniry & McEniry, of Bessemer, for appellee. 

GARDNER, J. 

James H. Bottoms, while riding in a motorcycle on the streets of Bessemer, 
Ala., was killed by collision of an automobile with the motorcycle. He had acci- 
dent insurance in force at the time in what is designated as “Industrial Travel 
and Pedestrian Policy,” and this suit is by his widow, the named beneficiary in 
said policy, to recover thereon. 

There are numerous assignments of error, but stripped. of all superfluous 
matter and reduced to the last analysis, there is but a single meritorious inquiry 
presented, decisive however of this appeal, and the discussion of which may be 
brought within a narrow compass. Plaintiff relies for recovery upon the follow- 
ing clause in the policy: “Subject to all its terms and conditions, this policy is 
extended to cover a telegraph or other messenger boy, if injured on the street 
while attending to his duties of his employment, whether standing still, walking 
or riding, and also extended to cover truck drivers, taxicab drivers, street car 
motormen and street car conductors, when engaged in the line of their employ- 
ment, in actually driving or operating a public conveyance.” 


The complaint alleges, and it is insisted the proof tends to show, that the 
insured was a “messenger boy” within the meaning of the foregoing provisions 
of the policy, and, accepting this theory, the trial court submitted the question 
for the jury’s determination and refused the affirmative charge requested by- the 
defendant. This presents the pivotal question in the case. 

[1,2] We feel constrained to a view contrary to that entertained in the court 
below. This court has repeatedly given application to the liberal rule of con- 
struction in favor of the insured of insurance policies in case of any ambiguity, 
but with equal consistency our holding has been that when the language is un- 
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ambiguous, and but one reasonable construction of the contract is possible, it 
must be expounded as made, for the courts are not at liberty to make new con- 
tracts for the parties. New York Life Ins. Co. v. Torrance, 224 Ala. 614, 141 
So. 547, and authorities therein cited. 

Like thought is differently expressed in Home Loan & Finance Co. v. Fire- 
man’s Fund Ins. Co., 221 Ala. 529, 129 So. 470, 471, in the following language: 
“The true intent governs insurance contracts the same as others. While doubt- 
ful terms are construed in favor of the insured, no strained construction should 
be indulged to raise doubt.” 

[3, 4] And in considering the proper interpretation of the words “messenger 
boy,” in the above noted clause, we should not overlook the ancient maxim, nos- 
citur a sociis, the meaning of a doubtful word may be ascertained by reference 
to the meaning of words associated with it (somewhat broader in its scope than 
the kindrid maxim ejusdem generis), and which was of controlling influence in 
the recent case of Louis Pizitz Dry Goods Co. v. Fidelity & Deposit Co., 223 Ala. 
385, 136 So. 800. The language is “telegraph or other messenger boy,” and under 
this well-known maxim the words “messenger boy” must be held to take color 
from and be interpreted in connection with the word “telegraph” with which they 
are thus so closely associated. The court: may take judicial cognizance of the 
functions and duties in a general sense of a telegraph messenger boy, as they 
may be said to form a part of the common knowledge of every person of or- 
dinary understanding and intelligence. 23 Corpus Juris 59. 


In Pfister v. Central Pacific R. Co., 70 Cal. 169, 11 P. 686, 690, 59 Am. Rep. 
404, the California court considered the words “public messenger,” and while not 
therefore here directly in point, yet the definition therein found suffices, we think, 
to also demonstrate the general character of duties of a telegraph messenger as 
follows: “A ‘messenger’ is defined by Webster to be ‘one who bears a message 
or an errand; the bearer of a verbal or written communication, notice, or invita- 
tion from one person to another, or to a public body; an office servant.’” The 
term, by its fair import and significance, does not apply to a public officer act- 
ing in an original capacity in the discharge of duties imposed upon him by law, 
“but presupposes a superior in authority, whose servant the messenger is, and 
whose mandate he executes, not as a deputy, with power to discriminate and 
judge, or to bind his superior, but as a mere bearer and communicator of the 
will of his superior.” See, also, 40 Corpus Juris 6523. Interpreted, therefore, in 
the light of the connection in which they are used, the words “or other messen- 
ger boy” must be held to have a meaning within the sphere of the foregoing de- 
finition, and to “presuppose a superior in authority whose servant the messenger 
is and whose mandate he executes, not as a deputy, * * * but as a mere bearer 
and communicator of the will of his superior.” 

[5] A brief reference to the testimony will, we think, suffice to demonstrate 
the insured was not within this class. Insured was in the employ of one S. P. 
Keith whose principal business was that of loaning money. Under the undis- 
puted proof insured was a collector for Keith, “that is what he was employed 
to do.” But that was not the extent of his authority, as disclosed by the proof, 
with particular reference to the testimony of Keith himself, who states: “Mr. 
Bottoms made loans to my customers and he also made new loans; he made 
loans at any time he saw fit; I left that entirely up to him: * * * Mr. Bottoms’ 
business was to look after my business, and he looked after it just like I did. 
His business was to look after my loan business, and to loan and to collect. * * * 
It was the general instructions to the collectors that if they didn’t see the man 
to leave word for them or for him to come ‘to the office. All of the collectors 
were authorized that if a man was unable to pay on a certain date to extend the 
date for him. * * * If Mr. Bottoms found a man out on his rounds that wanted 
to borrow money, and he wanted to lend it, Mr. Bottoms would lend it to him. 
If a man’s account came due, and Mr. Bottoms went to see him, and the man 
wasn’t able to pay, Mr. Bottoms could extend his time, just like I did. In other 
words, these collectors conducted my business just like I did.” These extracts 
from the testimony of Keith will suffice to demonstrate insured’s character of 
work and the extent of his authority, which appears to have been co-extensive 
with that of his principal. The foregoing testimony is without conflict. 

True plaintiff offered proof tending to show Keith gave instructions that the 

® 
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collectors tell the debtor, or, if another expression be preferred, deliver a mes- 
sage to the debtor, that if he did not pay a garnishment against his wages would 
be issued, or that he report to Keith’s office. But these messages constituted 
but a mere incident to the business of the collectors, which related solely to the 
joan and collection of money. And the mere deliverance of such incidental mes- 
sages could have no effect to change such an agent with such authority as shown 
into a mere messenger boy. 

In nearly all relations of life, person, business, and political, messages are 
delivered by one to another. In the latter class (political) an illustration comes 
to mind: The Governor is provided with a private secretary, and on innumerable 
occasions he must of course deliver a message from the Governor to others hav- 
ing business with the state, but no one would for a moment make reference to 
such an official as a messenger to the Governor. On the contrary, by express 
provision of statute (section 764, Code 1923), the Governor is furnished a mes- 
senger whose duties are purely ministerial. State ex rel. v. Smith, Auditor, 187 
Ala. 411, 65 So. 942. Illustrations might be multiplied, but we deem further dis- 
cussion unnecessary. 

To come within the classification of “other messenger boy” as used in the 
policy clause hereinabove set out the insured must have been one who was 2 
mere “bearer and communicator of the will of his superior,” Keith. But under 
the undisputed proof the insured was his collector with full authority to transact 
Keith’s business as did Keith himself, exercising judgment and discretion, and 
with the deliverance of any messages a mere incident thereto. 

We are constrained to hold, therefore, that the death of the insured, under 
the undisputable proof, was not such a risk as came within the policy’s protec- 
tion, and that the affirmative charge requested by defendant should have been 
given. 

The judgment is accordingly reversed, and the cause remanded. 

Reversed and remanded. 

Anderson, C. J., and Bouldin and Foster, JJ., concur. 


MISSOURI STATE LIFE INS. CO. v. BARRON et al. No. 4—-2592. 
Supreme Court of Arkansas. June 27, 1932. 
Rehearing Denied Oct. 3, 1932. 
52 Southwestern Reporter (2d) 733. 
1. INSURANCE. 

Whether notice of insured’s death given five months after discovery of insur- 
ance certificate was within reasonable time held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

2. INSURANCE. 

Notice of insured’s death could be given within reasonable time after dis- 
covering insurance certificate. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 

3. INSURANCE. 

Insurer’s unqualified denial of libaility within period for making formal 
proof of insured’s death waived formal proof, notwithstanding letter denying 
liability reserved right to make any defenses insurer had or might thereafter 
ascertain. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

4. INSURANCE. 

Instruction, if heat stroke was proximate cause of insured’s death, insurer 
would be liable, although death might have resulted at later date from abscess 
in insured’s brain, held proper. . 

Instruction was proper, since it was based on clause found in certi- 
ficate of insurance imposing liability on insurer, if insured’s death should 
result from accidental bodily injuries effected through external, violent, 
and accidental means, independent of all other causes. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 

5. INSURANCE. 
Insurer’s failure to plead exception clause of accident policy, defeating lia- 
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bility if disease of insured co-operated with accident to produce death, constituted 
waiver of clause. 

(For other cases, see Insurance, Dec. Dig. § 640[3].) 
7. INSURANCE. 


Five’ hundred dollars attorney’s fees for recovering $2,000 on accident policy 
held not excessive. 


(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Circuit Court, Pulaski County, Second Division; Richard M. 
Mann, Judge. 

Action by Alice F. Barron and others against the Missouri State Life In- 
surance Company. Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

Allen May, of St. Louis, Mo., and Rose, Hemingway, Cantrell & Lough- 
borough, of Little Rock, for appellant. 

Sam T. & Tom Poe, of Little Rock, for appellees. 

Humpnreys, J. 


This is an appeal from a judgment for $2,000, 12 per centum statutory 
penalty, and an attorney’s fee of $500 rendered in a suit in the circuit court of 
Pulaski county, Second division, in favor of appellees against appellant on a 
certificate of accident insurance under Group Policy No. ADD-501 carried by the 
Missouri Pacific Railroad Company to protect John Barron, husband and father 
of appellees, as well as its other employees, from death resulting from accidental 


bodily injuries, effected through external, violent and accidental means independeut 
from all other causes. 


It was alleged, and the proof introduced by appellees tended to show, that 
John H. Barron died from heat prostration induced by working in an engine in a 
roundhouse of said railroad company within a few hours after he was stricken. 
The certificate of insurance provided that notice of injury and death should be 
given to appellant within the time provided in the group policy, and the group 
policy provided for notice to appellant within 90 days after the loss for which 
claim is made. Appellees did not know of the existence of the certificate until 
they obtained possession thereof in November, 1930. They employed attorneys on 
December 2, 1930, who proceeded to make an investigation of the facts and the 
law applicable thereto, and on May 7, 1931, notified appellant by letter that death 
had resulted to the insured through accidental means and demanded payment of 
the face of the policy. Appellees introduced testimony tending to show that aiter 
discovering the existence of the certificate of insurance, it was a difficult matter 
to ascertain the real facts surrounding the death of the insured and to determine 
whether death resulted from natural or accidental causes, dependent to some 
extent upon expert testimony, and that their attorneys diligently pursued the 
inquiry during the five months intervening after discovering the certificate and 
the demand made for the payment of the face of the policy. Upon receipt of the 
letter from appellees’ attorneys, appellant answered same, denying liability, in 
which letter it reserved the right to make any defenses it had or might later 
ascertain. 

[1-3] Appellant first contends for a reversal of the judgment upon the ground 
that it did not receive notice that the insured died from heat prostration within 
a reasonable time after appellees discovered the existence of the certificate of 
insurance. We are unable as a matter of law to say that five months was an 
unreasonable time to make the investigation and determine whether appellant was 
liable. There is testimony in the record tending to show that the attorneys pro- 
secuted the investigation diligently, and that in order to make a thorough investi- 
gation, the time consumed was actually required. The dispute in the evidence on 
this point made the issue one for the jury and not a question of law for the 
court. The court, therefore, properly submitted this issue to the jury. Of course, 
further and more formal proofs of the cause of the insured’s death were waived 
by appellant's denial of liability within the time appellees had a right to give the 
notice, which was a reasonable time after discovering the existence of the certi- 
ficate of insurance. AEtna Life Ins. Co. v. Duncan, 165 Ark. 395, 264 S. W. 835. 
The reservation in the letter to make any defenses it then had or might later 
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ascertain did not qualify the denial of liability. The effect of the unqualified 
denial made within the period appellees had to make formal proof of the cause 
of the insured’s death was to waive it, notwithstanding the reservation contained 
in the letter. 

[4] Appellant next contends for a reversal of the judgment because the court 
gave instruction No. 3, which is as follows: “You are instructed that you are 
the judges of the cause of death of John H. Barron and if you find from a 
preponderance of all the facts and circumstances in evidence in this case that on 
the 24th day of June, 1929, John H. Barron, a short time after leaving the fire 
box of a locomotive engine which was poorly ventilated and unusually hot suf- 
fered from heat stroke, and at the time he suffered from heat stroke Barron was 
afflicted with a latent or dormant abscess, tumor or growth or formation in the 
brain and which abscess, tumor, growth or formation was affected by the heat 
stroke and excited and aroused and caused the erosion of blood vessels within 
the brain of John H. Barron and consequently hemorrhages which resulted in his 
death on the same day and within a few hours thereafter, independently of all 
other causes; that is to say: that Barron would not have died as and when he 
did if the accident had not occurred; that while death from the abscess, tumor, 
growth or formation in his brain, might have resulted, it would have been de- 
ferred until a later period of his life, then heat stroke would be considered the 
cause of his death within the meaning of the policy and certificate of insurance.” 

This instruction told the jury in effect that if the heat stroke was the proxi- 
mate cause of the death of the insured appellant would be liable under the policy 
although death might have resulted at a later date on account of an abscess or 
tumor discovered in his brain by the autopsy regardless of the heat stroke. This 
instruction was based upon the following clause found in both the certificate and 
group policy, to wit: “If death shall result from accidental bodily injuries, af- 
fected through external, violent, and accidental means, independently of all other 
causes, * * *” 

Appellant admits that this instruction was a correct declaration of law 
applicable to the language quoted above under the construction placed thereon by 
this court upon a similar clause in an accident policy in the case of Fidelity & 
Casualty Co. v. Meyer, 106 Ark. 91, 152 S. W. 995, 44 L. R. A. (N. S.) 495. 
Appellant argues, however, that the group policy in the instant case contains an 
exception or exemption clause which brings the case within the rule that there 
can be no recovery if a disease of the insured cooperated with the accident to 
produce death. The exception or exemption clause relied upon to differentiate 
the instant case from the Meyer. Case, supra, is as follows: “This insurance shall 
not cover accidental injuries, death, or loss caused directly or indirectly, wholly, 
or partly by bodily or mental infirmity or by any kind of disease.” 

[5] The testimony is in conflict as to whether death resulted to the insured 
from heat prostration, from an abscess or tumor found in one cell of his brain 
when the autopsy was made, or from both causes cooperating together. Under 
instruction No. 3 requested by appellees and given by the court, before the jury 
could return a verdict for appellees, they must find that heat prostration was the 
proximate cause of the insured’s death. As stated above, this was a correct declar- 
ation of law as applied to the liability clause pleaded as a basis for the recovery. 
Liability under said clause was denied, and this was the only, issue joined by the 
pleadings. The exemption or exception clause was not pleaded as a defense. It 
should have been pleaded specifically, and the failure to do so was a waiver by 
appellant. 1 C. J. 493; Harrison v. Interstate Business Men’s Acc. Ass’n of Des 
Moines, Iowa, 133 Ark. 163, 202 S. W. 34: National Life & Acc. Ins. Co. of 
Nashville, Tenn. v. Sherod, 155 Ark. 381, 244 S. W. 436. 


[6] Appellant next contends for a reversal of the judgment because instruc- 
tions Nos. 3 and 5 requested by appellant and given by the court conflicted with 
instruction No. 3 requested by appellees and given by the court. The effect of 
instructions Nos. 3 and 5 given by the court at the request of appellants was tc 
tell the jury, if they found that the proximate cause of insured’s. death was a 
disease of the brain, then they should return a verdict for appellant. The instruc- 
tions stated exactly the converse of the propositions contained in instruction No. 
3 given by the court, and were not in conflict with it. Instruetion No. 3 given by 
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the court at the request of appellees presented their theory of the case, and 
instructions Nos. 3 and 5 given by the court at the request of appellant presented 
its theory of the case. Instructions presenting the respective theories of the parties 
are in no sense conflicting. 

[7] Lastly, it is contended that the attorney’s fee of $500 allowed by the 
court is excessive. We think not considering the time required to investigate the 
facts and try the cause together with the services performed on the appeal of 
this case. 

The testimony of learned attorneys of the bar of Arkansas was to the effect 


that four or five hundred dollars was a reasonable fee for the preparation and 
trial of the cause. 


No error appearing, the judgment is affirmed. 


NEW YORK LIFE INS. CO. v. THOMPSON. No. 22083. 
Court of Appeals of Georgia, Division No. 2. July 29, 1932. 
Rehearing Denied Sept. 28, 1932. 165 Southeastern Reporter 847. 
1. INSURANCE. 


Loss of leg near hip by schoolboy, 17, held “total disability,” within accident 
policy (Civ. Code 1910, § 2475). 

Loss of leg by schoolboy, 17, resulting from contraction of disease 
of an unknown nature, necessitating amputation, constituted “total dis- 
ability,” within accident policy providing that disability should be deem- 
ed total whenever the insured becomes totally disabled by bodily injury 
or disease, so that he is prevented thereby from engaging in any occupa- 
tion whatsoever for remuneration or profit, since “total disability,” which 
is the antithesis of “partial disability,” exists when one is wholly dis- 
abled from pursuing the usual and customary duties of his employment 
on which he must depend for a living, or is unable to do substantially all 
the material acts necessary to the transaction of the insured’s business 
or occupation, in substantially his usual manner, and does not mean ab- 
solute physical inability to work at one’s occupation, or to pursue any 
occupation for wages or gain. 

(For other cases, see Insurance, Dec. Dig. § 524.) 
Syllabus by the Court. 


The court did not err in overruling the demurrers to the petition in this case. 
Error from City Court of Reidsville; M. Price, Judge. 


Suit by H. L. Thompson against the New York Life Insurance Company. 
Defendant’s demurrer to the petition was overruled, and defendant brings error. 

Affirmed. 

Lawton & Cunningham, of Savannah, for plaintiff in error. 

B. D. Dubberly and J. T. Grice, both of Glennville, for defendant in error. 

Sutton, J. ; 

Thompson brought suit against the insurance company on an accident insur- 
ance policy, in which the company obligated itself to pay to him a certain sum 
per month should he become totally disabled as provided therein. He alleged 
that he contracted a disease, the nature of which was unknown to him, neces- 
sitating amputation of his left leg near his hip, and that he is, and has been con- 
tinuously, since losing his leg, prevented by such condition from engaging in any 
occupation whatsoever for remuneration or profit. The petition shows that at 
the time he lost his ieg he was about 17 years of age and was a schoolboy. The 
defendant demurred generally, on the grounds that no cause of action was set 
forth in this petition, and that the mere loss of a leg by a boy about eighteen 
years old does not amount to total and permanent disability within the terms of 
the policy. The court overruled this demurrer, and the defendant excepted. 

The policy provides that “disability shall be deemed to be total whenever 
the insured becomes wholly disabled by bodily injury or disease, so that he is 
prevented thereby from engaging in any occupation whatsoever for remuneration 
or profit.” The question for decision is whether the loss of a leg at or near the 
hip by a boy of 17 years, under the circumstances set forth above, amounts to 
total disability within the terms of the policy quoted. 

[1] 1. Policies of insurance will be liberally construed in favor of the object 
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to be accomplished, and provisions therein will be strictly construed against the 
insurer. Johnson v. Mutual Life Ins. Co., 154 Ga. 653, 115 S. 9. 14; Penn. Mu- 
tual Life Ins. Co. v. Milton, 160 Ga. 168, 127 S. E. 140, 40 A. L. R. 1382. The 
contract should be so construed as to carry out the true intention of the parties. 
Civ. Code 1910, § 2475. The language of the contract should be construed in its 
entirety, and should receive a reasonable construction, and not be extended be- 
yond what is fairly within its terms. Where the language is unambiguous and 
but one reasonable construction of the contract is possible, the court must ex- 
pound it as made. Yancy v. Attna Life Ins. Co., 108 Ga. 349, 33 S. E. 979; 
Wheeler v. Fidelity, etc., Co., 129 Ga. 237, 58 S. E. 709. 

Total disability exists when one is wholly disabled from pursuing the usual 
and customary duties of his employment on which he must depend for a living. 
Total disability is the antithesis of partial disability. One is the opposite of the 
other. Cato v. Aétna Life Ins. Co., 164 Ga. 392 (2), 398, 138 S. E. 787, 790. The 
contract of insurance in the Cato Case provided: “If total disability of any em- 
ployee entitled to insurance, under the schedule of insurance contained in this 
policy, begins before the age of 60, and if due proof be furnished the company 
after such- disability has existed for a period of six months, and if such disability 
presumably will during lifetime prevent such employee from pursuing any occu- 
pation for wages or profit, such employee shall be deemed to be totally and per- 
manently disabled within the meaning of this policy.” So it was held in Mar- 
chant v. New York Life Ins. Co., 42 Ga. App. 11 (2), 155 S. E. 221, that “In a 
suit to recover benefits for a total disability as provided in an insurance policy 
which defined a ‘total disability’ as one whereby the insured is ‘prevented * * * 
from engaging in any occupation whatsoever for remuneration or profit,’ evi- 
dence that the insured had sustained a bodily injury by reason of which he was 
forced to desist from substantially all of the usual and customary duties of the 
occupation being pursued by him at the issuance of the policy would have au- 
thorized a finding of total disability within the meaning of the contract.” There 
is no substantial difference between the disability clause in the contract of in- 
surance involved in the Cato Case and that in the case at bar; and the disability 
clause in the policy involved in the Marchant Case and the one contained in the 
policy in this case are identical. 

The courts of most jurisdictions hold that “total disability” is inability to do 
substantially all the material acts necessary to the transaction of the insured’s 
business or occupation, in substantially his customary and usual manner, and 
that total disability does not mean absolute physical inability to work at one’s 
occupation, or to pursue any occupation for wages or gain. Cato v. Atna Life 
Ins. Co., supra; note, 24 A. L. R. 203; 14 R. C. L. § 491. In our opinion, under 
the two decisions referred to above, this is the rule prevailing in this state. 
Furthermore, whether the insured is able to perform some other occupation is 


to be determined by a consideration of his education, experience, age, and nat- 
ural ability. 1 C. J. 465, § 166. 


Under the foregoing rulings, it being alleged in the petition that the in- 
sured had lost his leg by having it cut off just below his hip, and was therefore 
totally disabled and unable to perform work or labor for remuneration or profit, 
the general demurrer was properly overruled. 


_[2] 2. Paragraph 5 of the petition is as follows: “That since he lost his leg 
petitioner has been wholly and permanently disabled, and though now only 
twenty-four years of age, he is, and has been continuously since losing his said 
leg, prevented by his said condition from engaging in any occupation whatsoever 
lor remuneration or profit.” The insurance company demurred specially to this 
paragraph as a conclusion of the pleader, which demurrer the court overruled. 
The allegation of this paragraph was couched in the language of the insurance 
contract, and was not contradicted by the facts stated in the petition, as in the 
case of Parten v. Jefferson Standard Life Insurance Co., 30 Ga. App. 245, 248, 
117 S. E. 772. This renders such allegation sufficient. McElfresh v. Odd Fel- 
lows Acc. Co., 21 Ind. App. 557, 52 N. E. 819; Massachusetts Bonding, etc., Co. 
v. Free, 71 Ind. App. 275, 124 N. E. 716; Railway Officials’, etc., Assoc. v. Bed- 
dow, 112 Ky. 184, 65 S. W. 362, 23 Ky. Law Rep. 1438; Clark v. Brotherhood of 
Locomotive Firemen, 99 Mo. App. 687, 74 S. W. 412; Maryland Casualty Co. v. 
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McCallum, 200 Ala. 154, 75 So. 902. We are of the opinion that this paragraph 
of the petition was not subject to the special demurrer. 

[3] 3. In paragraph 6 of the petition, the plaintiff alleged: “That during the 
latter part of 1924, defendant admitted its liability to petitioner, and that he was 
then wholly and permanently disabled, by paying to said petitioner the sum of 
$60, cov ering six monthly installments due by it to petitioner as provided for in 
said policy.” The defendant demurred specially to this paragraph, on the ground 
that the payments therein described do not, as a matter of law, amount to the 
admission claimed by the plaintiff. This ground of demurrer was overruled. 
While these payments do not amount to an admission that the plaintiff was to- 
tally disabled at the time the suit was filed, they do amount to an admission 
that he was totally disabled at the time such payments were made. 

[4] 4. The former suit between the plaintiff and the defendant, in which it 
was alleged that the plaintiff was totally disabled by reason of his leg being am- 
putated just below his hip, and that under the insurance contract he was en- 
titled to a stated number of accrued monthly installments, which the defendant 
refused to pay, and in which suit verdict and judgment were rendered in favor 
of the plaintiff for the amount of such unpaid installments, amounts to an adju- 
dication that at the time such suit was filed the plaintiff was totally disabled, 
but does not amount to an adjudication that he was totally disabled at the time 
of the filing of the present action. Under the terms of the policy, should the 
condition of the plaintiff change, the insurance company would cease to be li- 
able to make such monthly payments. 

Furthermore, the question whether or not the plaintiff was totally disabled 
at the time this suit was filed is a question for the jury under all the facts and 
circumstances of the case, and not of law to be determined by the court. 1 C. 
el 

In view of the foregoing rulings, the court did not err in overruling the de- 
murrer to the petition. 

Judgment affirmed. 

Jenkins, P. J., and Stephens, J., concur. 

On Motion for Rehearing. 

Sutton, J. 

[5] The plaintiff in error contends that this court erred in holding that the 
judgment in the former suit between the parties was an adjudication that the 
defendant in error was totally disabled at the time it was filed, basing this con- 
tention on the fact that the defendant in error did not set out in his amended 
petition the defensive pleadings in that suit; that therefore it did not appear 
from amended petition that the particular matter in controversy was necessarily 
and actually determined in the former litigation; and that, so far as the allega- 
tions of the amended petition were concerned, the verdict and judgment in the 
former suit might have been obtained by default. 


A judgment is conclusive, not only upon the questions actually contested 
and determined, but upon all matters which might have been litigated and de- 
cided in that suit. McLendon v. Shumate, 128 Ga. 526, 57 S. E. 886; Latimer v. 
Irish-American Bank, 119 Ga. 887, 47 S. E. 322; Acree v. Bandy, 20 Ga. App. 
133, 135, 92 S. E. 765. It is sufficient if the plea of former adjudication contains 
enough to show clearly the scope of the former adjudication and the relation of 
the parties to it. This may be done by setting out the judgment and pleadings 
in haec verba or by averring their legal effect. 34 C. J. 1063, § 1503. In this 
case the amended petition set forth the petition, verdict, and judgment in the 
former suit. In that petition it was alleged that the defendant in error was to- 
tally disabled at the time of the filing of the suit; and was therefore entitled to 
a stated number of monthly installments amounting to a certain sum. The ver- 
dict and judgment were for the sum sued for. In these circumstances we think 
that the amended petition contained enough to show clearly the scope of the 
former adjudication. Furthermore, if this judgment is, as plaintiff in error con- 
tends, nothing more than a default judgment, the doctrine of conclusiveness of 
judgments applies to such a judgment with the same validity and force as to a 
judgment rendered upon a trial of the issues, being limited to the material issu- 
able facts pleaded in the petition. Kelly v. Moore, 128 Ga. 683, 58 S. E. 181. 

The plaintiff in error further contends that the decision in Federal Life Ins. 
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Co. v. Hurst, 43 Ga. App. 840, 160 S. E. 533, 537, holds exactly to the contrary of 
our ruling in the fourth division of our opinion. We do not agree to this con- 
tention. In that case this court held: “That the plaintiff may have been ‘wholly 
and continuously disabled’ at one period of time was not conclusive evidence 
that he would continue in such condition so long as he lived, and the policy pro- 
vided for liability only for ‘so long as the insured lives and suffers said total dis- 
ability.’ If the plaintiff was totally disabled during the period covered by the 
former suit, but later experienced a change of condition and was not so disabled 
during the time referred to in the second suit, the defendant was entitled to rely 
upon this fact as a defense to the subsequent action.” 
Rehearing denied. 


NATIONAL CASUALTY CO. v. BOROCHOFF. No. 22076. 
Court of Appeals of Georgia, Division No. 2. Sept. 22, 1932. 
165 Southeastern Reporter 905. 
1. INSURANCE. 


Where agent who took application for accident insurance and delivered policy 
had actual knowledge of false material representations in application regarding 
physical condition of applicant and existence vel non of other insurance, insurer 
was estopped from asserting invalidity of policy. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

2. INSURANCE. 

Where insurer had notice that insured under accident policy carried concur- 
rent insurance, recovery was not limited to pro rata share of insurance. 

(For other cases, see Insurance, Dec. Dig. § 504.) 

3. INSURANCE. 

Statutory penalties imposed on insurer on failure to pay loss within 60 days 
held not enforceable, in absence of demand by insured meeting statutory require- 
ments (Civ. Code 1910, § 2549.) 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Syllabus by the Court. 

1, While a policy of accident insurance will be avoided where the applicant 
has made in his application false statements as to matters material to the risk, 
such as the physical condition of the applicant, his state of health, or the exist- 
ence vel non of other insurance, where the agent who filled out the application 
and delivered the policy to the insured had actual knowledge of such incorrect 
statements in the application, the insurer will be held to have notice thereof and 
to be estopped from asserting the invalidity of the policy because of such incor- 
rect statements in the application. 

2. The evidence demanding a finding that the insurer had notice of the fact 
that the insured had other and concurrent insurance, the court did not err in 
failing to charge the jury that under the policy of insurance in this case the 
company would only be liable for its pro rata share of the insurance, the insured 
having failed to give to it written notice that it had other insurance as required 
by the policy. 

3. The penalties provided for in section 2549 of the Civil Code 1910 accrue 
by virtue of a demand, and the demand must be made at a time when a demand 
for immediate payment is in order; and a verdict providing for the recovery of 
these penalties cannot be had where no demand was in direct terms averred in 
the petition and there was no evidence of any demand meeting the requirements 
of the above section. 

Error from Superior Court, Fulton County; G. H. Howard, Judge. 

Suit by Isadore Borochoff against the National Casualty Company. To 
review a judgment of the superior court denying the defendant’s petition for 
certiorari to review a judgment of the appellate division of the municipal court 
of Atlanta, which affirmed a judgment in favor of the plaintiff, the defendant 
brings error. 

Judgment affirmed on condition of remittitur. 

In April, 1927, Borochoff brought suit against the National Casualty Com- 
pany in the municipal court of Atlanta on a policy of health and accident insur- 
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ance for five weeks’ indemnity at $100 a week, plus 25 per cent. penalty as pro- 
vided by the terms of section 2549 of the Civil Code. The trial of the case 
resulted in a verdict for the plaintiff, but on certiorari a new trial was granted. 
Plaintiff excepted to this judgment, and this court affirmed the judgment. Boro- 
choff v. National Casualty Co., 39 Ga. App. 319, 146 S. E. 916. A second trial 
resulted in a verdict for the defendant, and a new trial was granted by the trial 
judge. On a third trial, the plaintiff obtained a verdict for the full amount sued 
for, plus the 25 per cent. provided for in the above-cited section of the Code. 
The trial court overruled a motion for new trial, and the defendant appealed to 
the appellate division of that court, and the judgment was affirmed. The superior 
court denied the defendant’s petition for certiorari, and to this judgment the 
defendant excepted. 

The application of the plaintiff for this policy of insurance contained this 
provision: “I hereby apply for a policy to be based upon the following repre- 
sentation of facts. I understand and agree that the right to recovery under any 
policy which may be issued upon the basis of this application shall be barred in 
the event that any one of the following statements material either to the accept- 
ance of the risk or to the hazard assumed by the company is false, or in the 
event that any one of the following statements is false and made with intent to 
deceive.” The insured then stated in the application that he had no other accident 
or health insurance, that he had never received indemnity for accident or illness 
except a small claim for accident with the Masonic Mutual & Commercial Tray- 
elers of Boston, and that he had never beén disabled or received medical or 
surgical attention except for an injured hand for about three weeks and for cold 
and biliousness about one to two weeks. 

The defendant asserts that each of the above representations was material to 
the risk to be assumed by it in issuing the policy of insurance, and that these 
statements were not true, and so vary from the truth as to have increased the 
hazard of insurance applied for and were material to the risk, and that, had it 
known that these statements were not true, it would never have issued the policy 
The defendant contends that, at the time of the application for this insurance 
and the issuance of the policy, the plaintiff had accident and health insurance in 
various other companies, which was unknown to it, and that prior thereto the 
plaintiff had sustained several other injuries for which he collected disability 
insurance from other accident and health companies, all unknown to it; that 
prior thereto the plaintiff received an injury to his left shoulder for which he 
collected about $300 from a named company under an accident policy, all unknown 
to it, the injury to his shoulder being an injury to the same shoulder on which 
he makes claim in the present case; that he was not in a sound and healthy con- 
dition physically; and that he had a bodily infirmity not disclosed in the applica- 
tion for insurance, and, had the same been known to it, the policy of insurance 
would not have been issued. The defendant further contends that, promptly upon 
its discovery of these misrepresentations of material facts in the application for 
the policy, it tendered to the plaintiff the full amount of the premiums paid by 
him and offered to restore him to his original status. The defendant further con- 
tends that the plaintiff has collected large sums of money under the other policies 
of accident and health insurance on account of the same injury on which this 
suit was based, and under the terms of the policy the defendant would not in any 
event be liable for more than a pro rata part of the weekly indemnity specified 
in the policy. 

The evidence demanded a finding that the agent of the defendant company, 
who filled out the application for this policy of insurance for the plaintiff to- sign, 
and who delivered the policy to him, knew, before filling out the application for 
this insurance, that the plaintiff had other accident and health insurance, and that 
he had an accident some time prior thereto which injured his left shoulder and 
for which he collected insurance. 


Bryan, Middlebrooks & Carter, of Atlanta, for plaintiff in error. 

Geo. & John L. Westmoreland, of Atlanta, for defendant in error. 

Sutton, J. (after stating the foregoing facts). 

[1] 1. The application for insurance being considered as a part of the policy, 
it follows that the policy will be avoided where the applicant has made in his 
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application false statements as to matters material to the risk, such as the physical 
condition of the applicant, his state of health, or the existence vel non of other 
insurance. 1 C. J. 420, § 61. However, a policy cannot be avoided because of an 
untrue statement of the insured in his application of which the insurer had 
knowledge, and the actual knowledge of the agent who took the application will 
be imputed to the insurer. Johnson vy. AXtna Ins. Co., 123 Ga. 404, 51 S. E. 339, 
107 Am. St. Rep. 92. The general rule is that notice to an insurance agent, and 
knowledge obtained by him while acting within the scope of his authority, are 
notice to the insurance company respecting material facts affecting the risk. Fair 
y. Metropolitan L. Ins. Co., 5 Ga. App. 708, 63 S. E. 812; Supreme Lodge K. P. 
y. Few, 142 Ga. 240, 82 S. E. 627; Atlas Assurance Co. v. Kettles, 144 Ga. 306, 87 
S. E. 1. Such company is estopped from asserting the invalidity of the policy at 
the time it was issued, for the violation of any of the conditions of such policy, 
if, at the time it was so issued, the fact of such violation was known to its duly 
authorized agent. Brown v. Globe & R. F. Ins. Co., 161 Ga. 849, 133 S. E. 260; 
Girard F. & M. Ins. Co. v. Carter, 32 Ga. App. 2, 122 S. E. 649; Hite v. Liverpool 
& L. & G. Ins. Co., 33 Ga. App. 349, 126 S. E. 304; Grantham v. Royal Ins. Co., 
34 Ga. App. 415, 130 S. E. 589. 

So the failure to mention other insurance in an application cannot be set up 
by the insurer, where the omission was by the advice of its agent, who had full 
knowledge of the facts. Goode v. Georgia H. Ins. Co., 92 Va. 392, 23 S. E. 744, 
30 L. R. A. 842, 53 Am. St. Rep. 817. If the agent of the insurer has knowledge 
of the existence of other insurance, and nevertheless executes and delivers the 
contract and receives the premium, the insurer is bound by his knowledge, and 
a waiver or estoppel is effected, whichever it may be called. Williams v. Atlas 
Assur. Co., 22 Ga. App. 661, 97 S. E. 91; Carrugi v. Atlantic F. Ins. Co., 40 Ga. 
135, 2 Am. Rep. 567; Swain v. Macon F. Ins. Co., 102 Ga 96, 29 S. E. 147; Insur- 
ance Co. of North America v. De Loach & Co., 3 Ga. App. 807, 61 S. E. 406. 
While the above decisions deal with fire insurance policies, by parity of reasoning 
the principle therein enunciated is applicable to cases arising under accident insur- 
ance policies. Dailey v. Preferred Masonic Mut. Acc. Ass’n, 102 Mich. 289, 57 
N. W. 184, 26 L. R. A. 171. 

[2] 2. The ruling stated in headnote 2 does not require elaboration. 


[3] 3. The jury returned a verdict for the amount of insurance claimed by 
the plaintiff and for 25 per cent. penalty and reasonable attorney’s fees as pro- 
vided in section 2549 of the Civil Code. This section provides that: “The several 
insurance companies of this State, and foreign insurance companies doing business 
in this State, in all cases when a loss occurs, and they refuse to pay the same 
within sixty days after a demand shall have been made by the holder of the 
policy on which said loss occurred, shall be liable to pay the holder of said policy, 
in addition to the loss, not more than twenty-five per cent. on the liability of said 
company for said loss; also, all reasonable attorney’s fees for the prosecution of 
the case against said company: Provided, it shall be made to appear to the jury 
trying the same that the refusal of the company to pay said loss was in bad 
faith.” Under the provisions of this section, the liability of the insurer for at- 
torney’s fees and damages could not accrue until the lapse of sixty days from 
the date of a demand made when there was a right to demand. New Zealand 
Fire Ins. Co. v. Brewer, 29 Ga. App. 773, 775 (8), 116 S. E. 922; Lester v. Pied- 
mont, etc., Ins. Co., 55 Ga. 476 (4); Ancient Order United Workmen v. Brown, 
112 Ga. 545 (3), 37 S. E. 890. In other words, the penalties provided for in the 
above section accrue by virtue of a demand, and the demand must be made at 
a time when a demand for immediate payment is in order. American Nat. Ins. Co. 
v. Brantley, 38 Ga. App. 505 (2), 144 S. E. 332. There is no demand in direct 
terms averred in the petition in this case, and there was no evidence of any de- 
mand having been made meeting the requirements of the above section of the 
Code. That portion of the verdict providing for the recovery of attorney's fees 
and 25 per cent. damages was not authorized by the pleadings and the evidence. 
Alliance Ins. Co. v. Williamson, 36 Ga. App. 497 (6), 137 S. E. 277. 

Since the recovery by the plaintiff of damages and attorney’s fees was unau- 
thorized, but the verdict and judgment were not otherwise illegal, the judgment 
denying the certiorari 1s affirmed upon condition that the plaintiff write off the 
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recovery as to damages and attorney’s fees at the time the remittitur is made the 
judgment of the court below; otherwise the judgment will be reversed. 
Judgment affirmed on condition. 
Jenkins, P. J., and Stephens, J., concur. 


JUSTIS v. UNION MUT. CASUALTY CO. No. 41098. 
Supreme Court of Iowa. Oct. 25, 1932. 
244 Northwestern Reporter 696. 
1. INSURANCE. 
Admission of expert testimony by medical witnesses in respect to their opinion 
as to cause of insured’s condition held erroneous as invading province of jury, 
(For other cases, see Insurance, Dec. Dig. § 647.) 


Appeal from District Court, Polk County; Loy Ladd, Judge. 

Action at law to recover on an accident insurance policy. Verdict and judg- 
ment for the plaintiff. The defendant appeals. The facts appear in the opinion. 

Reversed. 

Harold §. Thomas, of Des Moines, for appellant. 

Maxwell & Ryan, of Des Moines, for appellee. 


(This opinion was written by Mr. Justice Grimm and 1s now adopted by the 
court.) 


Per Curiam. 


On the 27th day of March, 1928, the plaintiff (appellee) secured from the 
defendant company an accident policy which provided for certain payments for 
“the effects resulting directly and exclusively of all other causes from bodily in- 
juries sustained during the life of this policy, solely through External, Violent 
and Accidental Means (suicide, sane or insane, or any attempt thereat, sane or 
insane, not covered) such bodily injury so sustained being hereinafter referred to 
as ‘such injury.’” 

It is conceded that the policy was in full force and effect on the date of the 
alleged injury and that it provided $100 per month for total disability that was 
the direct and exclusive result of accidental means. 

It appears that on the 8th day of December, 1928, about 1 o’clock in the 
afternoon, in Onley, Va., the plaintiff started from his home on a business trip 
downtown to the post office and bank, about four hundred yards away. It is 
claimed that, when a short distance from his home, he slipped and threw up his 
hands in an attempt to catch himself, apparently falling partly on one arm. He 
claims to have felt a stinging sensation through the small of his back at or very 
shortly after this slipping. He went on downtown to the bank and the post 
office, transacted his business, and returned to his home. On arriving at his home, 
he suffered a hemorrhage from the mouth. It appears that other hemorrhages 
followed. 

This suit was started December 7, 1929. The defendant answered, admitting 
the issuance and delivery of the policy, but denied that the disability claimed by 
the plaintiff is the effect resulting, directly and exclusively of all other causes, 
from bodily injuries sustained solely through external, violent and accidental 
means. 

In the second count, the defendant alleged that the disability of which com- 
plaint is made by the plaintiff is ‘the result of gastric ulcers present in the 
stomach of the plaintiff at the time of the alleged accident. 

Another count in the answer raised the question of the sufficiency of the 
notice to the company of the injury. 

By written stipulation, depositions were taken in the East. 

On September 19, 1930, a long amendment was filed to the petition in which, 
among other things, the plaintiff attempted to enlarge upon the substance of the 
original petition. 

On September 22, 1930, the trial was begun, which resulted in a verdict and 
judgment for the plaintiff. The defendant appeals. 

[1] I. The principal contention of the appellant pertains to the introduction 
of expert testimony on behalf of the plaintiff. ; 

Several physicians were introduced as witnesses. The medical testimony 1s 
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quite voluminous. One of the main questions in this medical testimony was 
whether the disability of the plaintiff resulted from stomach ulcers, or whether 
his disability was “the effects resulting directly and exclusively of all other 
causes from bodily injuries sustained during the life of this-policy, solely through 
external, violent and accidental means.” 

For the purpose of illustration only, we quote a few of the questions pro- 
pounded to the plaintiff's medical witnesses and a few of the answers. The fol- 
lowing questions and answers appear in the record of the testimony of Dr. 
Kellam; to each question, there was interposed a proper and sufficient objection 
which was overruled, and in most of the instances a motion was made to strike 
the answer from the record: , 

“Q. Dr. Kellam, from your knowledge of this case, what do you now state 
was the cause of his present condition? A. Well, when I first was called in that 
morning to see him, of course with all this blood on the floor and a history of 
what I saw and what I found, I felt that he had had gastric hemorrhage, in 
other words, simple bleeding from the stomach. When I got the history, I felt 
firmly convinced that the fall he had—I don’t know that he actually fell, but 
here is what he said, that he was going downtown on the sleet and he slipped 
and threw his hands out, apparently as any man will, to prevent falling. He did 
not feel any inconvenience, except he felt that he had a little snatch or jerk in 
his body, maybe a little bit of pain, nothing to amount to anything. He went on 
down to the post office and bank and transacted his business, which probably took 
him a period of a half hour, then walked on back home and before he reached 
home he began to feel as if he was getting exhausted and kind of faint. When 
he reached his home he fell in the kitchen door and had this hemorrhage. The 
cause of his present condition, in being unable to navigate his feet, is due to some 
inco-ordination, lack of muscular co-ordination, and is due possibly to some con- 
dition in his spinal cord. Now, he did not complain as if he had any severe 
injury in the cord when I first saw him. That came on gradually, but he was 
through that or had gotten over the severe condition that he had from the 
hemorrhage and then he began to have these changes in the limbs and apparently 
a lesion in the spinal cord. 

“Q. Then what was your conclusion as to the primary cause of the injury 
and the condition of Mr. Justis? A. The primary cause was the slipping on the 
ice. * * * JT think that is where his trouble primarily started.” 

Later, the plaintiff sued out a commission and took a second deposition of 
this same Dr. Kellam. In the second deposition, he was asked the following 
questions (we omit the answers) : 

“Q. After such an injury was received by plaintiff at the time of the accident 
as testified by you in your former deposition, would such an injury alone, in 
your opinion, wholly and continuously prevent him from performing any and 
every duty pertaining to his business or occupation?” 

“Q. What in your opinion, based upon your professional knowledge and skill 
and study of the case and of your patient, the plaintiff, George Justis, is the sole 
cause of plaintiff's physical condition, loss of time, disability from December 8, 
1928 to the time of taking this deposition?” 

“Q. Based upon your expert knowledge as a physician and your attendance 


upon the plaintiff, what in your opinion was the sole cause of plaintiff’s present 
condition ?” 


“Q. In your opinion, were the hemorrhages and resulting spinal cord trouble 
of the plaintiff the direct and exclusive result of the fall sustained by the plain- 
tiff, if he did sustain a fall as related by you in your former deposition, or were 
the hemorrhages and resulting spinal cord trouble the result of ulcers of the 
stomach, if the plaintiff was so afflicted?” 


“Q. In your opinion, would such a fall, directly and exclusively of all other 
causes, cause profuse and violent hemorrhages and result in injury to the spinal 
cord, as was sustained by the plaintiff and cause a corttinued injury to the present 
time ?” 

Dr. J. L. De Cormis was asked this question: “Q. What do you. now state, 


knowing the history of his case, what do you regard as the primary cause of his 
injury, Doctor ?” 
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Dr. Landon E. Stubbs was asked this question: “Q. What do you believe 
was the sole, proximate cause of his injury?” 

Dr. R. A. Davis was asked this question: “Q. If the evidence showed that 
Mr. Justis up to December 8, 1928 was a normal, healthy man with no sign of 
stomach trouble whatever prior to that time, and that on his way out of his yard, 
with the ice from one-half inch to an inch think, slipped and threw his hands 
either up or down in an effort to catch himself to save himself from falling, and 
did fall on his right hand and at that time felt a stinging in his back or stomach, 
and that within a few minutes afterwards, probably twenty minutes, he felt a 
nausea, and a minute or so after that he fell and lost about one quart of blood 
from his mouth, what would be your conclusion from those facts, and _ the 
further fact that when you made an X-ray examination on April 19, 1929 you 
found no evidence of any gastric ulcer either active or apparentiy healed, what 
would be your opinion as to the cause of the hemorrhage?” 

Did the trial court err in permitting an answer to any one or more of the 
foregoing questions, after a sufficient and appropriate objection had been made 
thereto, and in permitting the answers to remain, notwithstanding a motion to 
strike same from the record? This question has frequently been before this court. 
Our cases have been gathered and considered in the case of Crouch y. National 
Live Stock Remedy Company, 205 Iowa, 51, 217 N. W. 557, 561. In that case, 
an action was brought for damages for injury claimed to have been caused to 
hogs by feeding on a product furnished by the defendants. This court said, among 
other things: 


“The following question was propounded to experts offered by appellee: 
‘What, in your judgment, would you say caused the death and the injury to the 
animals I have described?? * * * The question was a clear invasion of the 
province of the jury and was improper. It left nothing for the jury to determine. 
The answer of the witness would decide the whole case. Such a question has 
been repeatedly condemned by this court. State v. Rainsbarger, 74 Iowa, 196-204, 
37 N. W. 153; Nosler v. Chicago, B. & Q. Ry. Co., 73 Iowa, 268, 34 N. W. 850; 
In re Estate of Betts, 113 Iowa, 111-116, 84 N. W. 975; Sachra v. Town of 
Manilla, 120 Iowa, 562-567, 95 N. W. 198; Martin v. Des Moines Edison L. Co,, 
131 Iowa, 724, 106 N. W. 359; Bruggeman v. Illinois Cent. R. Co., 147 Iowa, 187- 
196, 123 N. W. 1007, Ann. Cas. 1912B, 876; State v. Bennett, 143 Iowa, 214, 121 
N. W. 1021; Sever v. Minneapolis & St. L. R. Co., 156 Iowa, 664, 137 N. W. 937, 
44 L. R. A. (N. S.) 1200; Kirby v. Chicago, R. I. & P. R. Co., 173 Iowa, 144, 
155 N. W. 343: Budde v. National Travelers’ Ben. Ass’n, 184 Iowa, 1219, 169 
N. W. 766. 

“Numerous authorities from other jurisdictions are cited in the cases supra, 
sustaining this general rule. It is true that, in State v. Hessenius, 165 Iowa, 415, 
146 N. W. 58, L. R. A. 1915A, 1078, we recognized an exception in a criminal 
case that involved the death of a human being. In Kirby v. Chicago, R. I. & P. R. 
Co., supra, we said: ‘Recurring again to the rule applicable to the examination of 
experts, it should be said that we have relaxed it somewhat when the question 
arises as to the cause of the death of a human being. State v. Hessenius, 165 
Iowa, 415, 146 N. W. 58, L. R. A. 1915A, 1078. Some other exceptions have been 
made, as in Searles v. Northwestern Mutual Life Ins. Co., 148 Iowa, 65, 126 N. 
W. 801, 29 L. R. A. (N. S.) 405. We are not prepared at this time to enlarge 
these exceptions so as to approve the form of examination used on this trial.” 

Later, in State v. Steffen, 210 Iowa, 196, 230 N. W. 536, 538, 78 A. L. R. 748, in 
a case involving the science of finger print identification, this court said: “We 
are not disposed to change the rule which has been established in this court 
for many years to the effect that while an expert may be permitted to express 
his opinion, or even his belief, he cannot testify to the ultimate fact that must 
be determined by the jury. Such testimony would invade the province of the 
jury and determine the very issue which they must decide. Muldowney v. Illinois 
Cent. R. Co., 39 Iowa, 615; State v. Rainsbarger, 74 Iowa, 196, 37 N. W. 153; 
In re Estate of Betts, 113 Iowa, 111, 116, 84 N. W. 975; Sachra v. Town of 
Manilla, 120 Iowa, 562, 567, 95 N. W. 198: Thayer v. Smoky Hollow Coal Co, 
121 Iowa, 121, 96 N. W. 718; Martin v. Des Moines Edison L. Co., 131 Iowa, 
724, 106 N. W. 359; State v. Bennett, 143 Iowa, 214, 121 N. W. 1021; Brugge- 
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man v. Illinois Cent. R. Co., 147 Iowa, 187, 196, 123 N. W. 1007, Ann. Cas. 1912B, 
876: Sever v. Minneapolis & St. L. R. Co., 156 Iowa, 664, 137 N. W. 937, 44 
L. R. A. (N. S.) 1200; Kirby v. Chicago, R. I. & P. R. Co., 173 Iowa, 144, 155 
N. W. 343; Budde v. National Trav. Ben. Ass’n, 184 Iowa, 1219, 169 N. W. 766; 
State v. Pillsbury, 195 Iowa, 569, 192 N. W. 241; Eclipse Lbr. Co. v. Davis, 196 
Iowa, 1349, 195 N. W. 337; Crouch v. National Livestock Rem. Co., 205 lowa, 
51, 58, 217 N. W. 557.” 

In the case of State v. Campbell (Iowa) 239 N. W. 715, 725 (December 16, 
1931), in which case the defendant was charged with murder, this court, when 
discussing the admissibility of a ballistic expert’s testimony, said: “The appellant 
relies upon our pronouncement in State v. Steffen, 210 Iowa, 196, 230 N. W. 
536 [78 A. L. R. 748], and cases therein cited; but a careful reading of the 
Steffen Case shows that the reason for the reversal was because the finger print 
expert was asked to state the fact instead of his belief, conclusion, opinion, or 
best judgment. Neither the question asked nor the answer given in the instant 
case are analogous with those held improper in the Steffen Case.” (Writer’s 
italics. ) 

A few more quotations will suffice. 

In Eclipse Lumber Co. v. Davis, 196 Iowa, 1349, loc. cit. 1364, 195 N. W. 
337, 343, this court said: “But it is a well-recognized rule that an expert cannot 
be permitted to express an opinion on the ultimate question to be determined by 
the jury, and which must inhere in the verdict. Martin v. Des Moines Edison 
Lt. Co., 131 Iowa, 724, 739, 106 N. W. 359; Sachra v. Town of Manilla, 120 
Iowa, 562, 567, 95 N. W. 198; Thayer v. Smoky Hollow Coal Co., 121 Iowa, 121, 
9 N. W. 718.” (Writer’s italics.) 

In Budde v. National Travelers’ Benefit Association, 184 Iowa, 1219, loc. cit. 
1226, 169 N. W. 766, 769, this court said: “Of course, an expert may not express 
an opinion as to what produced the kink in the bowel, as was in substance asked 
Dr. Smith, for that was precisely what the jury were to determine, and was not 
the subject of expert evidence.” 

In Kirby v. Chicago, R. I. & P. Railway Co., 173 Iowa, 144, loc. cit. 158, 155 
N. W. 343, this court had before it a damage suit based upon a boiler explosion, 
by reason of which it was claimed the plaintiff was injured, and had for con- 
sideration the following question: “‘Now, assuming the foregoing to be the 
facts, what, in your judgment, was the cause or causes that produced that ex- 
plosion?’” It was claimed the explosion resulted from certain alleged negligent 
acts of the defendant. This court said: “The general rule prevailing in this 
state is to the effect that such a question is not proper, for it permits the wit- 
ness to decide the whole case, and leaves nothing for the jury to do except to 
believe or disbelieve the witness and render its verdict accordingly. Martin v. 
Des Moines Edison Light Co., 131 Iowa, 724-739, 106 N. W. 359; Sever v. Minne 
apolis & St. L. R. Co., 156 Iowa, 664, 137 N. W. 937, 44 L. R. A. (N. S.) 1200; 
Sachra v. Town of Manilla, 120 Iowa, 562-567, 95 N. W. 198; State v. Bennett, 
143 Iowa, 214-217, 121 N. W. 1021, and cases cited. * * * The proper form of 
question is to ask what was the probable cause of the explosion, or what might 
or might not have caused it.” 

_ _In Sever v. Minneapolis & St. Louis Ry. Co., 156 Iowa, 664, loc. cit. 668, 137 
N. W. 937, 938, 44 L. R. A. (N. S.) 1200, this court, after citing many cases, said 
in reference to medical testimony: “These cases and many other others which 
might be cited draw a sharp distinction between a question calling for an opinion 
by an expert as to what might or might not have caused an injury and calling 
lor an opinion as to what in fact did cause it.” 
n Martin v. Des Moines Edison Light Co., 131 Iowa, 724, loc. cit. 739, 106 
V. 359, 364, this court said: “It is an accepted rule that, while experts may 
testily as to what in their opinion may or may not have been the cause of a 
given result or condition, it is not permissible for them to give their opinion as 
to the ultimate fact which the jury is organized to determine. See Sachra v. 
Town of Manilla, 120 Iowa, 567, 95 N. W. 198, and cases there cited.” 

_ In Sachra v. Town of Manilla, 120 Iowa, 562, loc. cit. 567, 95 N. W. 198, 200, 
this court said: “What in fact causes a wound or injury is a question for the 


jury, but what might or might not have caused it is a matter of expert testi- 
mony.” 
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To further quote from our unbroken line of cases on the subject would un- 
duly extend this opinion. The foregoing cases announce the definite and certain 
rule which has obtained in this state for many years. It has been announced in 
scores of cases and is well understood by the great majority of the bench and 
bar. It is based on sound reasoning and works substantial justice. It is com- 
pletely in harmony with our system of jurisprudence. 

[2] In a case of this kind, it may become highly important that an expert 
shall enlighten the jury upon subjects of a technical or scientific character. The 
expert may be permitted, under certain circumstances, to express an opinion as 
to whether, in his judgment, a certain condition, arising in a scientific or tech- 
nical field, may have been brought about from certain causes, but never may the 
expert be permitted to invade the province of the jury and express any opinion 
as to the ultimate facts to be determined by the jury. This rule has so often 
been announced by this and other courts that further discussion seems unneces- 
sary. 

II. The testimony of Dr. Kellam was taken on depositions, under a signed 
stipulation of the parties. Later, the plaintiff again took Dr. Kellam’s deposition, 
on a commission. 

The defendant moved to suppress the latter deposition because the testimony 
of the witness had previously been taken, and as is claimed by the defendant, 
the second deposition was an attempt to avoid the effect of the testimony given 
in the first deposition. 

We find no error in the record in this regard. 

III. Other errors are relied upon, but in view of a new trial, we deem it un- 
necessary, if not ill advised, to further comment on the evidence. 

It follows that the cause must be, and is, reversed. 

Stevens, C. J., and Albert, Faville, De Graff, Wagner, Kindig, Evans, and 
Bliss, JJ., concur. 

Claussen, J., takes no part. 


SMITH v. BENEFIT ASS’N OF RAILWAY EMPLOYEES. No. 29103. 
Supreme Court of Minnesota. Oct. 21, 1932. 
244 Northwestern Reporter 817. 
1. INSURANCE. 

Where insured correctly states answers in insurance application, but general 
manager of insurer, without insured’s knowledge, incorrectly writes down ans- 
wers, general manager is insurer’s agent, and insurer cannot defeat recovery 
because statements were false. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

2. INSURANCE. 

In action to recover benefits under health policy, evidence sustained finding 
that insured gave correct answers in application, but that they were incorrectly 
written by insurer’s general manager without insured’s knowledge. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

3. INSURANCE. 

In action to recover benefits under health policy, evidence sustained finding 
that policy was in force prior to disabling illness commencing more than 15 days 
after effective date. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

4. INSURANCE. 

Health policy, under 15-day clause, held to cover disabling illness which be- 
came manifest after such period, though germs of disease were in body before. 

(For other cases, see Insurance, Dec. Dig. § 467.) 

5. INSURANCE. 

In action to recover benefits under health policy, evidence sustained finding 
that insured was in duly licensed hospital under treatment solely for illness, and 
within 9@ days of its beginning. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

; Syllabus by the Court. ‘id 

1. When the insured correctly states his answers in an application for in- 
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surance read to him by the general manager of the insurance company, and the 
general manager incorrectly puts down his answers, and the insured is without 
knowledge that they are written incorrectly and is without fault in not knowing, 
the general manager is the agent of the insurer in writing the answers, and the 
insured cannot be defeated of a recovery because they are untrue. 

2. The evidence sustains the finding of the court that the insured gave cor- 
rect answers to the application and that they were incorrectly written in the 
application by the general manager of the insurer without the knowledge of the 
insured and without his fault in not knowing. 

3. The policy provided for indemnity at $40 per month for not more than 12 
months for wholly and continuously disabling illness contracted and beginning 
during the life of the policy and after it had been in force for 15 days. The evi- 
dence sustains the finding that the policy was in continuous force prior to an ill- 
ness of the plaintiff which was contracted and began more than 15 days after 
the policy became in force; the policy referring to an illness which became 
manifest after such period, though the germs of the disease, in this case bi- 
lateral tuberculosis of the kidneys, were in the body before. 

4. The policy provided that there should be compensation at $80 a month for 
2 months if within 90 days from the date of the beginning of the illness the in- 
sured was under treatment and resident in a duly licensed hospital solely because 
of his illness. The finding that the insured was in a duly licensed hospital un- 
der treatment solely for his illness, and within 90 days of its beginning, is sus- 
tained; the policy referring to an illness which manifested itself within said per- 
iod, though the germs of the disease were present in his body before. 

5. The finding of the court should definitely determine an issue presented. 

6. But where a motion for an amended finding affirmatively or negatively 
upon such issue is made, a denial of it is the equivalent of a finding contrary to 
that requested, and the party moving for the finding cannot say that the court 
did not pass upon the fact. 

7. A standard provision of the policy provided that upon the payment of 
claim thereunder the premium due and unpaid might be deducted therefrom. 
At the time of the trial there was 12 months’ premium unpaid. No claim was 
made at the trial, and the provision if effective cannot now avail the defendant. 

Appeal from District Court, Hennepin County; W. W. Bardwell, Judge. 

Action by Demerel E. Smith, a minor, by Mrs. Gertrude Warner, guardian 
ad litem, against the Benefit Association of Railway Employees, a corporation. 
Judgment for the plaintiff, and the defendant appeals. 

Affirmed. 

Merriam & Wright, of Minneapolis, for appellant. 

Carl O. Wegner, James O. Caulfield, and P. A. Wells, all of Minneapolis, 
for respondent. 

Dipew, J. 


_ Action to recover upon an accident and illness income policy of insurance 
issued by the defendant to the plaintiff. There was judgment for the plaintiff. 
Defendant appeals. 

__ [1] 1. When the insured truthfully states the facts relative to his condition 
cf health and the presence or absence of disease, and as to the attendance of a 
physician and the general manager of the insurer, soliciting the insurance, writes 
his answers incorrectly in the application, and the insured is without knowledge 
that the answers are incorrectly written and is not at fault in not knowing, he 
may recover upon the policy notwithstanding the statements written are untrue, 
the general manager in such case being the agent of the insurer in putting down 
the answers. Enge v. John Hancock Mutual Life Ins. Co., 183 Minn. 117, 236 
N. W. 207. In an early case to which many of the others refer, Kausal v. Min- 
nesota, ete., Ins. Ass’n. 31 Minn. 17, 20, 16 N. W. 430, 47 Am. Rep. 776, Mr. Justice 
Mitchell said: “On principle, as well as from considerations of public policy, 
agents of insurance companies authorized to procure applications for insurance, 
and to forward them to the companies for acceptance, must be deemed the 
agents of the insurers and not of the insured in all that they do in preparing 
the applications, or in any representations they may make to the insured as to 
the character or effect of the statements therein contained. This rule is rend- 
ered necessary by the manner in which business is now usually done by the 
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insurers. They supply these agents with printed blanks, stimulate them by the 
promise of liberal commissions, and then send them abroad in the community 
to solicit insurance. The companies employ them for that purpose, and the 
public regards them as the agents of the companies in the matter of preparing 
and filling up these applications,——a fact which the companies perfectly under- 
stand.” 

This case has been followed and represents the law as long applied by us, 
Otte v. Hartford Life Ins. Co., 88 Minn. 423, 93 N. W. 608, 97 Am. St. Rep. 532; 
Finn v. Modern Brotherhood, 118 Minn. 307, 136 N. W. 850; Mahoney v. Min- 
nesota, etc., Ins. Co., 136 Minn. 34, 161 N. W. 217; Zimmerman v. Bankers’ 
Cas. Co., 138 Minn. 442, 165 N. W. 271; Mack v. Pacific Mutual Life Ins. 
Co., 167 Minn. 53, 208 N. W. 410; Schmitt v. United States F. & G. Co., 169 
Minn. 106, 210 N. W. 846. 

(2] 2. The defendant is an insurance company organized under the laws of 
Illinois. It is not a fraternal organization. On January 8, 1929, the plaintiff, 
then slightly under 19 years of age, signed an application for a policy of accident 
and illness insurance. He was an usher or “red cap” in the Great Northern Depot 
at Minneapolis. His application was written by the state manager of the de- 
fendant, who was the highest officer of the defendant in the state and who solic- 
ited the insurance. The application referred among other things to the condition 
of plaintiff’s health and whether he was suffering from disease or had had medi- 
cal attention during the preceding year. His testimony is that he told the general 
manager truthfully that he was afflicted with a disease and that he was under 
the care of a physician. The agent wrote his answers in lead pencil. He did 
not correctly insert the answers of the plaintiff as to his health and as to the at- 
tendance of a physician. 

The plaintiff says that when he told him that he had a disease and that he 
was under the treatment of a physician “he just gestured like that; he says, ‘Oh, 
well, that is all right. I will fix that up.” And again the manager said: “Oh, 
weli, I will fix that up. Don’t pay any attention to that.” The manager did not 
read the application to the plaintiff, nor did the plaintiff read it. The plaintiff 
Savs: 

“QO. After he had said that did he read the application to you? A. No. sir 

“OQ. Did he allow you to read the application? A. No, sir. 

“Q. Did you try to read the application? A. I usually read anything that I 
sign, and I started reading it; he says, ‘There is nothing there to bother with, 
just sign here,’ which I did. 

And he took the application and had you sign it? A. Yes, sir. 

“Q. Without reading it to you? A. Yes, sir. 

“Q. Or without his reading it to you? A. Yes, sir. : 

“CQ. Then what became of the application? A. He folded it up and put it 
in his‘ pocket or portfolio.” 

The plaintiff’s testimony was corroborated by that of another red cap. The 
state manager denied it. He based his denial upon his invariable custom. He 
hardly had a definite recollection of what took place at the time. He was taking 
several hundred applications a year. 

The evidence justifies the finding which the court made that the plaintiff testi- 
fied truly and that his answers were incorrectly put down by the state manager 
and that the plaintiff was not at fault. The evidence was enough to bring the case 
within those cited in the preceding paragraph. 

[3, 4] 3. The policy provided indemnity of $40 a month in a case like this: 
“For Sibson: which is contracted and begins during the life of this policy and after 
it has been maintained in continuous force for fifteen days from its date, then for 
the period of total loss of time, not exceeding twelve (12) consecutive months, 
during which ‘such illness’ shall wholly and continuously disable and prevent the 
insured from performing any and every kind of work or occupation for wages or 
profit.” 


The evidence of the physician for the plaintiff is that he commenced treating 
him in July, 1928, treated him for perhaps 2 months, and then he ceased coming 
to him. He saw him next in March, 1929. He had recovered from his former 
trouble but was suffering from something the exact nature of which was not de- 
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termined. The boy was reluctant to go to the hospital. The physician treated him 
without much result. He was taken definitely ill on October 18, 1929, and went 
to the hospital. It was there found that he had bilateral tuberculosis of the kid- 
neys. This trouble was not connected with his trouble of 1928. Under the policy, 
indemnity is given if the illness is “contracted and begins during the life of this 
policy and after it has been maintained in continuous force for fifteen days from 
its date.” 

It seems unquestioned that the finding should be that the germs of the tuber- 
culosis were in the boy’s body before the 15-day period commenced. They had not 
manifested themselves. They did not disable him from work. The policy did not 
intend to offer insurance which would not give compensation if the germs of the 
disease were in the insured’s body prior to the 15 days after the date of the in- 
surance, but not manifest and perhaps not discoverable. A construction of the 
policy unfavorable to the defendant must be given. It was intended that the 15- 
day period should refer to a time when the disease manifested itself. And, taking 
this view, a finding that the disease did not commence within the 15 days after 
the issuance of the policy is sustained. This gives the plaintiff a right to insurance 
at $40 per month from the time of his disability. 

[5] 4. The policy provided that there should be compensation at $80 per month 
for 2 months in the following case: “If within ninety days from the date of any 
accident or the beginning of any illness covered by this policy, and solely on ac- 
count thereof, the insured shall be under treatment and also be resident in a duly 
licensed hospital, * * * for the period of his continuous treatment, * * * not ex- 
ceeding two months. * * *” 

What is said in the preceding paragraph applies but perhaps less forcefully. 
The words “beginning of any illness covered by this policy” refer to an illness 
which definitely manifests itself and not to the mere presence of disease germs 
in the body. The trial court finds in effect that the disease commenced October 
18, 1929. The plaintiff was disabled from then on and resident in a duly licensed 
hospital for continuous treatment for 2 months. This brings the case within the 
90-day period and entitles the insured to compensation for 2 months at $80 per 
month. For 2 months of his illness and within 90 days of its beginning, he was 
in the hospital receiving continuous treatment, and should have the additional 
M0 per month. 

[6] 5. In its original finding the court did not definitely fix the date when 
the disease commenced or definitely find that the plaintiff went to the hospital 
within 90 days. The approved practice is to make a specific finding. In some 
cases it may be error not to do so. G. S$. 1923 (2 Mason, 1927) § 9311; Morrissey 
v. Morrissey, 172 Minn. 72, 214 N. W. 783; Hawkins v. Foasberg, 175 Minn. 252, 
220 N. W. 951; Lepper v. Chicago, B. & Q. R. Co., 176 Minn. 130, 222 N. 
W. 643; Caulfield v. C. W. Jewett Co., 183 Minn. 503, 237 N. W. 190: 6 Dunnell, 
Minn. Dig. (2d Ed. & Supp.) § 9873. 


[7] 6. But where a motion for an amended finding affirmatively or negatively 
upon such issue is made, a denial of it is the equivalent of a finding contrary to 
that requested. Malchow v. Malchow, 143 Minn. 53, 172 N. W. 915; Seitz v. 
Union Brass & Metal Mfg. Co., 152 Minn. 460, 189 N. W. 586, 27 A. L. R. 293; 
National Surety Co. v. Wittich, 186 Minn. 93, 242 N. W. 545; Sheffield v. Clifford, 
186 Minn. 300, 243 N. W. 129; 6 Dunnell, Minn. Dig. (2d Ed. & Supp.) § 
9852. The defendant, making the motion for a finding, and meeting a denial, 
cannot say that the court did not pass upon the fact. 


[8] 7. One of the standard provisions of the policy was this: “Upon the 
payment of claim hereunder any premium then due and unpaid or covered by any 
note or written order may be deducted therefrom.” 


The defendant claims that unpaid premiums for 12 months should be de- 
ducted from a recovery. Such a claim was not made at the trial; and if other- 
Wise the provision was effective to that*end, it does not now avail the defendant. 

By G. S. 1923 (1 Mason, 1927), § 3396, it is provided that the statements of 
the insured, unless willfully false or intentionally misleading, are valid and bind- 
ing upon the company when the policy is issued without previous medical exam- 
mation, or, in case of a minor, without the consent of the parent, guardian, or 
other person having his legal custody. There was no medical examination, and 
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the plaintiff was a minor. As to the provision relative to medical examination 
see McAlpine v. Fidelity & Casualty Co., 134 Minn. 192, 158 N. W. 967. There is 
probably nothing to sustain a finding that the plaintiff willfully or falsely or in- 
tentionally made misleading statements. But we do riot stop to discuss the ques- 
tion, for what is said in paragraph 1 determines the right of recovery if the 
plaintiff is otherwise within the terms of the policy. 
Judgment affirmed. 
FEDERAL LIFE INS. CO. v. FIRESTONE. No. 20635. 
Supreme Court of Oklahoma. Oct. 11, 1932. 
15 Pacific Reporter (2d) 141. 
2. INSURANCE. 


In action on limited accident policy, plaintiff has burden to prove that 
accident was covered by policy, and that accidental injuries caused death, directly 
and independently of other causes. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 
3. INSURANCE. 


Under limited accident policy, ordinary rule of proximate cause held in applic- 


able. 
(For other cases, see Insurance, Dec. Dig. § 466.) 
4. INSURANCE. 


In action on limited accident policy, question presented was whether accidental 
injuries caused insured’s death, directly and independently of all other causes. 


(For other cases, see Insurance, Dec. Dig. § 466.) 


Syllabus by the Court. 

1. In a law action a demurrer to the evidence, or motion for directed verdict, 
admits all the facts which the evidence in the slightest degree tends to prove, 
and all inferences or conclusions that may reasonably and logically be drawn 
therefrom. 

2. Under a limited accident insurance policy which does not indemnify against 
death or injuries effected by all accidental means, with certain exceptions, but 
which provides that the insurer will pay for certain injuries or death “resulting 
directly and independently of all other causes, from bodily injuries sustained 
through external, violent and accidental means * * * ” sustained under certain 
specified accidents named therein, and specifically provides it does not cover 
death or loss caused by any other means or conditions than those set out therein, 
the burden is upon the plaintiff to not only prove that the accident to insured 
was covered by the policy, but that the injuries received in the accident were 
the cause of death, directly and independently of all other causes. 

3. The rule of proximate cause as applied ordinarily in negligence cases does 
not apply in construing liability under the policy in question in this case. The 
question presented under the policy in question herein was whether the injuries 
caused the death of the insured directly and independently of all other causes. 

4. Where erroneous instructions to the jury, which were duly objected and 
excepted to and called to the trial court’s attention also by requested instructions, 
which requested instructions were refused, taken in connection with the other 
instructions given, the evidence admitted discloses that the losing party has been 
deprived of a fair trial, the cause will be reversed for new trial because of the 
error in the instructions given. 

5. Alleged misconduct of the attorney for the prevailing party in making his 
argument to the jury will not be reviewed by this court, where such statements 
are not incorporated in the case-made by bill of exceptions or otherwise, except 
by affidavits filed in connection with motion for new trial. 

Error from District Court, Creek County; Thos. S. Harris, Trial Judge. 


Action by J. D. Firestone against the Federal Life Insurance Company. 
Judgment for the plaintiff, and the defendant brings error. 


Reversed, with directions to grant a new trial. 


Suddath & Finch and Hughes & Ellinghausen, all of Sapulpa, and J. F. 
Kutak, of Chicago, IIl., for plaintiff in error. 
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Wallace & Wallace and Wayne H. Lasater, all of Sapulpa, for defendant 
in error. . 

Crane. V.C.. J 

This action was commenced in the district court of Creek county by defendant 
in error, J. D. Firestone, against plaintiff in error, Federal Life Insurance Com- 
pany, a corporation, on an accident insurance policy. The verdict of the jury 
was in favor of plaintiff below. Motion for new trial was overruled, exceptions 
saved, notice of appeal given, and the defendant below brings the cause here for 
review. The parties will be designated as they appeared in the trial court. 

The plaintiff’s petition alleged in substance that on the 16th day of April, 
1927, defendant entered into a contract with one Jack Gordon Firestone which 
insured him against loss of life by accident, and such insurance being made in 
favor of plaintiff, J. D. Firestone, a brother of the insured. That on the 14th 
day of July, 1927, while said insurance. was in full force and effect, the insured 
was operating a motor vehicle which was accidentally overturned, thereby injur- 
ing insured, and from said injuries the insured on the 26th day of July, 1927, 
died; that the external, violent, and accidental injuries caused by the overturn- 
ing of said automobile was the proximate cause of the death of the insured; and 
that same was without any fault or negligence of deceased. That plaintiff, the 
beneficiary, within the time provided in the policy, notified in writing the de- 
fendant and demanded payment of $2,000 under the terms of the policy, which 
was refused; attached a copy of the policy as exhibit to the petition; prayed for 
the said sum of $2,000, interest and cost. 

The answer of defendant was a general denial, and specially denied that it 
owed plaintiff or any one else anything for the death of the said J. G. Firestone, 
for the reason the contract sued upon among other things provides: “Against 
death or disability resulting directly and independently of all other causes from 
bodily injuries, sustained through external, violent and accidental means.” 

Averred that the insured did not die “From bodily injuries sustained through 
external, violent and accidental means, directly and independently of all other 
causes. 

That the insured, after he received some bruises and minor injuries in the 
wrecking of the truck which he was driving on the 14th day of July, 1927, came 
to Tulsa which is 100 miles away from the place he was injured, and imbibed 
heavily in alcohol or intoxicating liquors, and, from the time he was injured until 
he died, he remained drunk, and wholly neglected to have his injuries treated by 
a physician or surgeon until about the 25th day of July, 1927, when he became 
partially unconscious, and then the attendants at the hotel where he was staying 
sent for a doctor. That he never rallied, but grew worse until he died the 26th 
day of July, 1927. That the proximate cause of his death was the excessive use 
of alcoholic liquors. 

Plaintiff filed reply by way of denial of the affirmative matter set out in 
the answer; alleged that the insured died from injuries sustained by reason of 
the overturning of the automobile; and specifically denied that the insured died 
from alcoholic poisoning. 

At the close of plaintiff's evidence the defendant demurred thereto, which 
was overruled, to which defendant excepted, and thereupon defendant produced 
its evidence. 

At the close of all the evidence in the case defendant requested the court to 
instruct the jury te return a verdict in favor of defendant, which was refused, 
to which defendant excepted. 

The insurance contract under consideration provided as follows: 

“In consideration of the payment of the premium of One Dollar ($1.00) The 
Federal Life Insurance Company hereby does insure Jack Gordon Firestone 
against death or disability resulting directly and independently of all other causes, 
from bodily injuries sustained through external, violent and accidental means 
(subject to all limitattons and conditions herein contained), for a term of twelve 
(12) months beginning at noon, standard time of the day this policy is dated 
and at the place of residence of the insured. 

“If the insured shall suffer any of the specific losses set forth in Parts I, 
II, III, or IV, the Company will pay the sum set opposite such loss, if the injury 
causing such loss is sustained in the manner described in said parts. * * *” 
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Part 1 set out the amounts of losses payable when sustained by wrecking or 
disablement of a railroad passenger car or street, elevated, or underground rail- 
way car, passenger steamship, or steamboat. 

Part 2 set out the amounts for losses payable when sustained by the wrecking 
or disablement of any public omnibus, taxicab, or automobile stage plying for 
public hire which is being driven or operated at the time of such wrecking by a 
licensed driver. 

Part 3 provided: 

“The Company will pay for loss of Life $2,000.00 * * * 

“Sustained by the wrecking or disablement of any vehicle or car operated 
by any private carrier or private person in which the Insured is riding or by be- 
ing accidentally thrown therefrom * * * ” 

Part 4 set out the amounts for lossés payable when sustained by being struck 
or run over while in or upon a public highway by any public or private vehicle; 
by being struck by lightning; by cyclone or tornado; by collapsing of the outer 
walls of a building; by drowning; by the burning of a public building in which 
the insured shall be at the beginning of the fire. 

Under the general provisions of the policy, the contract provides: 

“This Insurance does not cover: 

“(A) Suicide or attempt thereat while sane or insane. 

“(B) Death or loss while riding or driving in races or while testing any 
automobile on tracks or speedways. 

“(C) Death or loss while in or on any vehicle or mechanical device for 
aerial navigation, or in falling therefrom or therewith or while operating or 
handling any such vehicle or device. 

“(D) Death or loss while in, on or operating or handling any submarine. 

“(E) Death or loss while outside the territorial limits of the continental 
United States of America and the Dominion of Canada. 

“(F) Death or loss caused by any other means or conditions than those set 
forth: in Parts I, 1, IN, or iv. ? *” 

Plaintiff in error’s Specification of error No. 1, reads as follows: “The un- 
disputed evidence discloses both on cross examination of plaintiff’s witnesses in 
his case in chief, and by the undisputed evidence on the part of the defendant, 
that the death of the insured was caused by alcoholic poisoning contributed to 
by the injuries, viewing the testimony in the most favorable light for the plaintiff; 
and the court erred in refusing to sustain a demurrer to plaintiff’s evidence, and 
failing that erred in refusing to peremptorily instruct the jury to return a verdict 
for the defendant.” 

The plaintiff in error admits that the insured received some bruises and 
abrasions about his head and body in an automobile accident about July 14, 1927, 
and that he came to his hotel where he stayed until July 26, 1927, when he died. 
And further stated at the beginning of the trial that if deceased died solely 
and alone from external accidental injuries in accordance with the policy, that 
plaintiff below would be entitled to $2,000. That is the only question involved; 
the question as to what caused his death. 

The evidence disclosed that deceased, the insured, was bruised about his arm, 
left leg, and hip. Had a cut over the right eye, and complained of the back of 
his head. That there were bruises on the insured’s back and side and one or two 
on the back of his head. 


The evidence further disclosed that the insured would not have a doctor; 
did not believe in doctors; was a Christian Scientist. 


Dr. Peacock was called by the assistant manager of the hotel the day be- 
fore insured died who made an examination of the insured, and testified for 
plaintiff helow that he found bruises on the insured’s side and back, and one or 
two on the back of his head, about like you usually find when a fellow falls over; 
that insured talked incoherent, and was in a stupor. Ony,cross-examination he 
testified that the stupor that insured was in, from his diagnosis, was caused 
by alcoholic poisoning, and in his opinion the cause of death was alcoholic 
poisoning, contributed to by the injury. 

Dr. Schwab, who testified for plaintiff below, testified that he had heard the 
testimony of Dr. Peacock relative to the injuries sustained by the insured, and 
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in his opinion from the description of the injuries sustained by the deceased, 
that the injuries were sufficient to cause a contusion or hemorrhage of the brain; 
and that under these conditions the patient apparently gets along very nicely for 
a couple of weeks, ten days to a couple weeks, and develops a condition that causes 
them to sink rapidly from this pressure, these small pressures producing the in- 
flammation. 

Dr. Peacock called as a witness for the defendant below testified that he 
believed the alcohol was the secondary cause of death; and in answer to the 
question: “Q. Did he apparently have any internal injuries? A. Not that I 
could discover; of course, I didn’t thoroughly examine him for that.” 

Without quoting further from the record, there was considerable expert 
medical evidence introduced; also evidence as to the insured coming to the hotel 
after his injury, registering, having the appearance of having been drinking, and 
of remaining in his room except on one occasion when he went out and came 
back the same night; and on several occasions calling for ice water, and the 
further fact as to empty bottles being found in his room, etc. 

[1] A demurrer to the evidence or motion for directed verdict admits all 
the facts which the evidence in the slightest degree tends to prove and all in- 
ferences or conclusions that may reasonably and logically be drawn therefrom, 
and we are of the opinion that the court did not err in overruling the demurrer 
to plaintiff's evidence, and in refusing to peremptorily instruct the jury to re- 
turn a verdict for the defendant. 

[2] Specification of error No. 2 reads as follows: 

“The Court erred in giving as a part of its charge to the jury that portion 
of instruction No. 1, as follows: 

“The burden of proof is upon the defendant to estabblish the fact that the 
death or injury resulted from alcoholic poisoning or from one of the excepted 
clauses enumerated in said policy of insurance, or that said deceased died from 
any other cause than that of accidental death, as is contended by the plaintiff.” 

To the giving of which instruction plaintiff in error, defendant below, ob- 
jected and excepted as follows: “The defendant excepts and objects to the giving 
of instruction No. 1, because it tells the jury that the burden is on the defendant 
to show ‘that said deceased died from any other cause than that of accidental 
death.” The burden was on the plaintiff to show that he died solely because of 
external, violent and accidental injuries.” 


The contract in question is not a contract of indemnity against death or in- 
juries effected by all accidental means, with an exception that the insurer will 
not be liable if the death or injuries are caused or contributed to by disease, etc., 
but provides that the insurer will pay for certain injuries or death “resulting 
directly and independently of all other causes, from bodily injuries sustained 
through external, violent and accidental means * * * ” sustained under certain 
specified accidents, naming them, and specifically provides that .it does not cover 
death or loss caused by any other means or conditions than those set out therein. 

We are of the opinion that under the terms of the contract in question the 
court erred in the giving of this instruction, as the burden was on the plaintiff 
below, assuming that the accident was covered by the policy, to further establish 
the facts that the injuries received in the accident were the cause of death, directly 
and independently of all other causes. If the insured had alcoholic poisoning and 
this contributed to his death, and that death would not have occurred by reason 
of the injuries received in the accident except for the conributing cause of al- 
coholic poisoning then the plaintiff in error, defendant below, was not liable 
under the terms of the policy in question. 

[3, 4] Specification of error No. 3 reads as follows: 

“The Court erred in giving as part of its charge to the jury instruction No. 
3, as follows: 

“You are instructed that should you find from the evidence in this case that 
the deceased had been under the influence of intoxicating liquor and was in an 
intoxicated condition from the time of the accident in question until his death, 
that fact alone would not defeat the plaintiff’s right of recovery in this action, 
if you further find that the accident and the injuries resulting therefrom was 
the proximate cause of his death, and that his death resulted from no other cause.” 
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To the giving of which instruction defendant below objected and excepted as 
follows: “The defendant excepts to Instruction No. 3, because same is in- 
correct and highly prejudicial to the defendant, in that the Court told the jury 
that they must find for the plaintiff if the injuries were the proximate cause 
of the insured’s death and that his death resulted from no other cause.” 

The proper charge should have been: “And that his death was not contri- 
buted to by no other cause, for if his death was in any way contributed to by 
the alcoholic poisoning or if his death was the concurrent result of the injuries 
and alcoholic poisoning, then the plaintiff could not recover.” 

We are of the opinion that the court erred in the giving of this instruction, 
for the reason that the rule of proximate cause as applied ordinarily in negligence 
cases does not apply in construing liability under the policy in question. The 
question presented under the policy was whether the injuries caused the death of 
the insured directly and independently of all other causes. 

[5] The plaintiff in error, defendant below, directed the attention of the 
trial! court specifically to the errors in the instructions by objection and excep- 
tions thereto, and by requested instructions, which were refused by the trial 
court, which substantially stated the law covering the contract under considera- 
tion; which requested instructions of defendant below, as set out in specifications 
of error Nos. 4 and 5, reads as follows: 

“Special Request No. 1-A. 

“If you believe from the evidence that the death of the insured resulted 
from accident set out in the plaintiff's petition and shown in the evidence, 
and further believe that the excessive use of alcohol, at the time of or a short 
time before death of the insured, in any way contributed to his death, the law 
is for the defendant and you will so find.” 

“Special Request No. 2-A. 

“Even if you should find from the preponderance of the evidence that the 
injuries received in the car wreck was the approximate cause of the insured’s 
death, but that the excessive use of alcoholic liquors contributed to his death 
and that he would not have died had he not used alcoholic liquors after he was 
injured and before his death, then the plaintiff cannot recover for the death must 
have resulted independently of all other causes from external accidental means, 
and you must so find before the plaintiff can recover.” 

To the trial court’s refusal to give special requested instruction No. 2-A, 
which substantially stated the law under the construction of the contract in ques- 
tion, and in the giving of the instructions Nos. 1 and 3 as objected to by de- 
fendant, was reversible error, which was not cured by other instructions given 
by the trial court. 

[6] Specification of error No. VI reads as follows: “The court erred in 
admitting in evidence the purported photograph of the wrecked car, for the 
reason that the same was not properly identified.” 

This contention is without merit, for the reason that the photograph was 
identified by the party taking the photograph, and was identified as a photograph 
of the car that the insured drove and used in his business, and which the wit- 
ness saw after the wreck, and taking into consideration the admission of the 
plaintiff in error, defendant below, that the insured had received bruises and 
injuries in the wrecking of the car which he was driving, and the testimony of 
the doctor who examined him that the insured advised him that he had an auto- 
mobile accident. No objection was made as to the introduction of the photo- 
graph on the grounds that it was not shown that the car was in the same con- 
dition at the time the photograph was taken as it was just after the wreck. 

Specification of error No. VII is with reference to a certain conversation that 
plaintiff had with a purported agent of the defendant. The plaintiff in error did 
not set out in its brief the particular evidence together with the objections and 
exceptions, except to refer to certain pages of the record. An examination of the 
record fails to disclose prejudical error of the trial court in the admissibility of 
said evidence. ; 

[7] Specification of error No. VIII is with reference to alleged improper 
argument of counsel for the plaintiff below to the jury in his closing argument. 
The only record with reference to this assignment of error is what is contained 
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in the motion for new trial and affidavit attached thereto, and counter affidavit, 
which is insufficient to present this assignment of error to this court. 

In the case of Rosenfield et al. v. Nelson, 102 Okl. 81, 226 P. 1032, 1033, in 
the Sth par. of the syllabus, this court said: “Alleged misconduct of the attorney 
for the prevailing party in making his argument to the jury will not be reviewed 
by this court, where such statements are not incorporated in the case-made by bill 
of exceptions or otherwise, except by affidavits filed in connection with motion 
for new trial.” 

For the reasons heretofore given, the judgment of the trial court is re- 
versed, with directions to grant a new trial. 

Lester, C. J., and Cullison, Swindall, Andrews, McNeill, and Kornegay, JJ., 
concur. 

Riley and Hefner, JJ., absent. 


DORSEY v. FIDELITY UNION CASUALTY CO. No. 1179. 
Court of Civil Appeals of Texas. Waco. June 30, 1932. 
Rehearing Denied Sept. 22, 1932. 
52 Southwestern Reporter (2d) 775. 
1. INSURANCE. 
Policy must be construed most strongly against insurer. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
2. INSURANCE. 

Injury inflicted on insured, while seated at steering wheel of automobile, by 
accidental discharge of gun from which companion was removing shells for 
purpose of loading it into automobile, held sustained as “result of operating or 
riding in automobile” within accident policy. 

Injury sustained was “result of operating or riding in automobile” 
within accident policy, since the insured and companion had gone to the 
country for purpose of hunting ducks, and the insured, by riding in the 
automobile and operating it for the purpose of hauling the men and their 
guns, was thus brought into close proximity to the guns and exposed to 
the danger of being injured thereby while the guns were being prepared 
and loaded into the automobile, and such danger was necessarily incident 
to the use of the automobile for the purpose for which it was being 
used, and the injury was one of the consequences of such use, the word 
“result” being defined as the outcome of an action, course, process, or 
agency, whether direct or indirect, casual or rational; consequence; ef- 
fect; conclusion. 


(For other cases, see Insurance, Dec. Dig: § 452.) 

3. INSURANCE. ‘ 

Casualty insurer doing business under charter involving payment of money 
conditioned on injury resulting from accident held “accident insurance company 
within statute imposing liability for penalty and attorneys’ fees for refusal to 
make timely payment (Rev. St., 1925, arts. 4716, 4736, 4989-5012, and art. 4989, 
subd. 1). 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from District Court, Johnson County; O. B. McPherson, Judge. 

Action by William R. Dorsey against the Fidelity Union Casualty Company. 
Judgment for defendant, and plaintiff appeals. Judgment reversed, and judgment 
rendered for plaintiff. 

Ward & Ward, of Cleburne, for appellant. 

Collins & Houston, of Dallas, for appellee. 

ALEXANDER, J. 

This action was brought by William R. Dorsey against the insurance company 
to recover on an accident insurance policy. The case comes to this court on an 
agreed statement of facts. The policy sued on provided: “Fidelity Union Casualty 
Company * * * does hereby insure * * * against the losses and liabilities 
hereinafter specified which result, exclusively of all other causes, from accidental 
bodily injuries sustained by the insured during the life of this policy, * * * 
and which bodily injury is sustained only as the result of operating, driving, 
riding inoron * * * an automobile.” 
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While the policy was in force, the insured, William R. Dorsey, and a com- 
panion went in an automobile to the country to hunt ducks. After hunting awhile, 
they returned to the car with their guns for the purpose of entering the car and 
returning to the city. The insured entered the automobile and took his place in 
the driver’s seat at the steering wheel for the purpose of starting the automobile 
and returning to the city. His companion, before entering the automobile, and 
for the purpose of preparing his gun to be loaded into the car, undertook to 
remove the shells therefrom, and in doing so the gun was accidentally discharged 
and the insured was shot in the leg, necessitating the amputation thereof. At the 
time the shot was fired, the companion, who was holding the gun, was standing 
on the ground and was away from and not touching the automobile, and the 
gun did not in any manner come in contact with the automobile. The trial court 
denied a recovery, and the plaintiff appealed. 

[1, 2] The policy insures against such injuries as are sustained only as the 
result of operating, driving, riding in or on an automobile. The parties, under 
the authority of Southern Surety Co. v. Davidson (Tex. Civ. App:) 280 S. W. 
336, concede that the insured at the time of the injury was engaged in operating, 
etc., an automobile. It will be noted that the policy does not require that the 
injury be the proximate result of operating or riding in the automobile, but only 
requires that it be the result thereof. Following the well-established rule, the 
policy must be construed most strongly against the insurance company, and, since 
the insurance company did not otherwise restrict the terms thereof, the insured 
is entitled to recover, if his injury was the result of operating or riding in the 
automobile, even though it was only a remote result thereof. Panhandle Steel 
Products Co. v. Fidelity Union Casualty Co. (Tex. Civ. App.) 23 S.W.(2d) 799. 


The only question to be determined is whether the injury was sustained only 
as the result of operating or riding in an automobile. “Result” is defined by the 
Standard Dictionary as: “The outcome of an action, course, process or agency, 
whether direct or indirect, casual or rational; consequence; effect; conclusion.” 

It is well known that certain dangers are peculiar to the doing of certain acts. 
The doing of certain things or the performance of certain services naturally 
exposes the one performing such acts to the danger of being injured by third 
parties as an incident thereto; and, if one is so injured while performing such 
service, and if it can be said that the danger of being so injured while perform- 
ing such act is so closely connected with the doing of the act that it could 
reasonably have been anticipated as one of the dangers incident to the doing of 
the act, then the injury is one of its consequences, and is a result thereof. To 
illustrate, in each of the cases of AXtna Life Ins. Co. v. El Paso Electric R. Co. 
(Tex. Civ. App.) 184 S. W. 628, and Ocean Accident & Guarantee Corp. v. 
Northern Texas Traction Co. (Tex. Civ. App.) 224 S. W. 212, the employer 
carried insurance against injury to his employees as the result of the perform- 
ance of certain labor. On account of the character of the work that was being 
performed, the employees were exposed to the danger of being negligently struck 
by street cars. In each of those cases the court held that, where the employee 
was so injured while performing such work, the injury was the result of the 
doing of the work, even though it was caused by the negligence of a third party, 
the street car motorman. 

In order for an injury to be the result of operating or riding in an auto- 
mobile, it is not necessary that the automobile be the agency that sets in motion 
the act which causes the injury. It is sufficient if the use of the automobile in 
the manner and for the purpose for which it is being used reasonably and naturally 
exposes the driver or occupant thereof to the danger of being so injured as a 
consequence of such use. There are certain well-known dangers, from wholly in- 
dependent sources, to which everyone is naturally exposed, without fault on his 
part, in using an automobile. For example, he may be injured by gravel thrown 
into the car by other vehicles or he may be struck by other cars negligently 
operated. Automobiles and trucks are sometimes used for the transportation of 
freight, and the operator thereof or those riding therein may be injured as the 
result of the loading of the freight into the car or the unloading of the freight 
therefrom. Loading or unloading the freight is a part of the use of the convey- 


ance, and, if one while so riding in or operating it is naturally exposed to such 
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danger and is injured thereby, he is injured as the result of operating or riding in 
the conveyance. Panhandle Steel Products Co. v. Fidelity Union Casualty Co. 
(Tex. Civ. App.) 23 S.W.(2d) 799. 

In the case at bar, the parties had gone to the country for the purpose of 
hunting ducks, and intended to return to the city. The automobile was being used 
as a mode of conveyance, and Dorsey was the operator thereof. It was contem- 
plated that the car would be used not only to convey the parties but their guns 
and ammunition. It was necessary that the guns be loaded into the car if they 
were to be transported to the city. Dorsey was in the car waiting for it to be 
loaded and for the purpose of driving it to the city as soon as the guns had been 
placed therein. The companion who fired the gun was not a stranger to the 
transaction, and he did not appear on the scene by accident. He and Dorsey were 
engaged in a common purpose with a common design, and were working in 
co-operation with each other. The transportation of the guns was a part of the 
common purpose. The companion was removing the shells from the gun for the 
purpose of loading it into the car in keeping with the common design. The remov- 
ing of the shells from the gun was so closely connected with the loading thereof 
into the car as to constitute a part thereof. Dorsey by riding in the car and 
operating it for the purpose for which it was being used, to wit, the hauling of 
the men and their guns, was thus brought into close proximity to the gun and 
exposed to the danger of being injured thereby while the guns were being pre- 
pared and loaded into the car. Such danger was necessarily incident to the use 
of the car for the purpose for which it was then being used, and the injury was 
one of the consequences of such use. We therefore hold that the insured was 
injured as the result of operating or riding in the car, and is entitled to recover 
the amount stipulated in the policy. 

[3] The next question to be considered is whether or not the insurance com- 
pany is liable for the penalty and attorney’s fee as provided in Revised Statutes, 
art. 4736. It is agreed that more than thirty days prior to the institution of suit 
written demand was made upon the insurance company and payment refused, and 
that $500 is a reasonable attorney’s fee. The appellee is a casualty company in- 
corporated under chapter 18, title 78, of Revised Statutes (articles 4989-5012), 
and is authorized to do a casualty insurance business, including that of writing 
accident insurance as provided in Revised Statutes, art. 4989, subd. 1. It is en- 
gaged in writing accident insurance, but the record does not disclose whether 
1r not it actually writes any other kind of insurance. 

Revised Statutes, art. 4736, provides in substance that in all cases where a 
loss occurs and a health, life, or accident insurance company liable therefor shall 
fail to pay same within thirty days after demand, such company shall be liable for 
the attorney’s fee and penalty provided by the statute. Article 4716 defines an 
accident insurance company as follows: “* * * An accident insurance com- 
pany shall be deemed to be a corporation doing business under any charter in- 
olving the payment of money or other thing of value, conditioned upon the 
injury, disablement or death of persons resulting from traveling or general acci- 
dents by land or water. * * *” 

The appellee’s charter states that its purpose, among other things, is: “(a) 
To insure any person against bodily injury, disablement or death resultnig from 
accident and against disablement resulting from disease.” 


While the appellee was incorporated under the chapter for the incorporation 
of « asualty companies, and is generally classified as a casualty company, yet it is 
a corporation doing business under a charter involving the payment of money, 
conditioned upon the injury, disablement, or death of persons resulting from 
accidents, and therefore comes within the definition of an accident insurance com- 
pany as defined in article 4716. The policy herein sued upon is an accident con- 
tract, and the appellee, therefore, is subject to the penalty provided for in article 
4736. 


[4] While articles 4716 and 4736 were originally parts of the act of 1909, 
chapter 108, which, according to its caption, was enacted only for the purpose of 
regulating life, health, and accident insurance companies, these articles were 
brought forward in the codifications of 1911 and 1925, and now form parts of the 
title regulating insurance companies generally, and are to be construed according 
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to the terms of articles as written, and are not to be limited by the caption of 
the original act. American Indemnity Co. v. City of Austin, 112 Tex. 239, 246 
S. W. 1019. Article 4736 is therefore applicable to any accident insurance contract 
issued by any company coming within the definition of an accident insurance com- 
pany as defined in article 4716. Any other construction would be discriminatory, 
and would seriously challenge the validity of article 4736. To illustrate, if we 
were to adopt the construction contended for by appellee, a company could be 
incorporated as a casualty company with the authority to do a general casualty 
insurance business, including that of writing accident insurance, and could do an 
accident insurance business only, and its contracts would not be subject to the 
penalty, whereas, if it was incorporated for the purpose of doing an accident in- 
surance business only, its contracts would be subject to the penalty. Such a con- 
struction would necessarily be unfair and discriminatory. 

The judgment of the trial court is reversed, and judgment here rendered for 
the appellant against the appellee for the sum of $2500, as provided for in the 
policy, with 6 per cent. interest from April 8, 1931, together with 12 per cent. 
penalty and $500 attorney’s fees, as provided for in article 4736. 
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UNITED STATES FIDELITY & GUARANTY CO. v. WYER. No. 616. 
Circuit Court of Appeals, Tenth Circuit. Aug. 1, 1932. 
60 Federal Reporter (2d) 856. 
2. INSURANCE. 
Person injured could recover against insurer under liability policy only if 
insured could have recovered. 
(For other cases, see Insurance, Dec. Dig. § 311[1].) 


3. INSURANCE. 

Non co-operation of insured held established as matter of law in action 
against insurer by person injured, where insured admittedly misrepresented to 
insurer facts respecting accident. 

It was undisputed that the insured and his chauffeur represented to 
the insurance company issuing the automobile liability policy that they 
were not in the car when the accident occurred, and that imsured had 
obtained money from the company for theft of the car, and this was 
claimed to constitute non co-operation. “Co-operation” is defined as re- 
quiring fair and frank disclosure of information reasonably demanded by 
the insurer to enable it to determine whether there is genuine defense. 
(For other cases, see Insurance, Dec. Dig. § 514%.) 

4. INSURANCE. 

Where liability policy stipulated that co-operation of insured was condition 
to liability, insurer was not required to show, as against injured person, that 
non co-operation affected judgment in damage suit. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

5. INSURANCE. 

Liability insurer, not knowing of breach of policy, can defend insured with 
reservation of its rights, upon understanding with insured. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

6. INSURANCE. 

Liability insurer to whom insured misrepresented facts of accident held not 
to waive defense of non co-operation by having defended suit and taken steps for 
appeal. 

The evidence disclosed that the insured misrepresented to the insurer 
that he was not in the car when the accident occurred, but that the car 
had been stolen, and there was no recantation of this account, which was 
contradicted only by information imparted by injured person’s evidence in 
the damage suit. It further appeared that the insurer withdrew from the 
case as soon as it believed there was misrepresentation. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

McDermott, Circuit Judge, dissenting. , 

Appeal from the District Court of the United States for the Northern District 
of Oklahoma; Franklin E. Kennamer, Judge. 

Suit by W. H. Wyer against the United States Fidelity & Guaranty Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded with direction. 

A. G. Croninger and Ray McNaughton, both of Miami, Okl., for appellant. 

E. C. Fitzgerald and Wm. M. Thomas, both of Miami, Okl., for appellee. 

Before Cotteral, Phillips, and McDermott, Circuit Judges. 

CorreraL, Circuit Judge. 

This suit was brought by W. H. Wyer on an automobile liability policy 
issued by the appellant company to J. L. Suffecool, superintendent of the Qua- 
paw Indian Agency, for Willie Buffalo, an incompetent member of the Quapaw 
Tribe, indemnifying the latter up to $10,000 for injuries which might result from 
the use of a Graham-Paige coupe owned by him. 

Wyer’s alleged cause of action was that he had brought a previous action 
against Buffalo for personal injuries sustained when his car was wrongfully driven 
into Wyer’s conveyance; that the action was defended by the company and re- 
sulted in a judgment on April 29, 1930, for $20,000, with interest and costs, on 
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which execution was issued and returned unsatisfied; that by virtue of. Buffalo's 
insolvency and Wyer’s inability to collect the judgment, the company, by the 
terms of the policy, has become liable for that judgment to the extent of $10,000. 

The answer of the company alleged that its defense of the former suit was 
with a reservation of its rights under the policy, that although Buffalo and his 
chauffeur, O. V. Jolley, drove the car and their negligence proximately caused 
Wyer’s injuries, they willfully represented to the company that the car was not 
driven by them at the time of the accident but by some person unknown, Buffalo 
obtained $500 from the company on the representation that the car had been stolen 
when the accident occurred, the misrepresentations were relied upon by the com- 
pany, he did not co-operate with the company in securing its rights, which was 
a condition of liability, and Wyer’s rights to recover against the company were 
no greater than those of Buffalo, had he paid the judgment of Wyer. 

By his reply, Wyer admitted Jolley and Buffalo drove the car at the time of 
the collision and their negligence was the proximate cause of Wyer’s injuries, and 
alleged the company defended the suit, presented a motion for a new trial and 
partially effected an appeal, and thereby waived any failure of co-operation by 
Buffalo. 

A jury was waived and the cause was tried to the court. The company duly 
saved its rights by requests for findings, declarations of law, and a judgment in 
its favor. The court made adverse findings, and by reason of the former recovery 
judgment was rendered herein against the company for $10,000, interest, and 
costs. 

The company joined with Buffalo in defending that suit. The record shows 
that after judgment the company filed and argued a motion for a new trial, which 
was overruled, secured a brief stay of the judgment and an extension of ninety 
days to make and serve a case-made, but notified Suffecool and Buffalo by letter 
of June 9, 1930, that for various reasons and particularly the findings of the 
jury it withdrew from all further part in the defense. 

The company assigns two main errors for reversal, but presents only the 
second, which complains of the denial of its motion for judgment for want of 
supporting facts, and particularly because under the pleadings, admissions, and 
uncontroverted evidence the failure of co-operation by Buffalo in the former suit 
released the company from liability. 

The policy recites that in consideration of the premiums and subject to the 
terms, limits, and conditions stated, the company insures Buffalo against property 
loss and liability for accidents up to $10,000, at its expense, reserves the right to 
settle any claim or suit, extends the insurance to other drivers of the car, agrees 
that it will defend suits against him whether groundless or not, that the insol- 
vency or bankruptcy of the insured shall not release the company from damages 
for injury, and in case execution is returned unsatisfied against him, an action 
may be maintained by an injured person against the company, under the terms of 
the policy. 

The policy also provides it 1s subject to certain conditions, one of them being 
that immediate written notice of an accident with fullest information obtainable 
must be given to the company, another that the company reserves the right to 
settle any claim or suit, and others that, when requested by the company, “the 
assured shall aid in securing information, evidence and the attendance of wit- 
nesses in effecting settlements and in defending suits,” and that “the assured shall 
at all times render to the company all reasonable co-operation and assistance.” 
By an amendment, authorized by the policy, the insurance extended to other 
drivers of the car was withdrawn. 

[1] The first question presented is whether, as appellee insists, there were 
findings of fact by the trial court in this case that bar consideration of the error 
assigned. The findings were that Buffalo was insolvent, had no property subject 
to execution, appellant assumed the defense of the former suit, and Buffalo and 
his counsel co-operated in the defense of that suit. 


It is thoroughly settled that in a trial where a jury is waived the findings of 
fact upon conflicting evidence are conclusive on appeal. But the facts were not 
disputed in this case that Buffalo and Jolley represented to the company that 
they were not in the car when the accident occurred, both so testified in the 





Auto. | United States Fidelity & Guaranty Co. v. Wyer 177 


former case and Buffalo in this, and Buffalo obtained $500 from the company for 
theft of the car. It is true he and his attorneys assisted in the defense, and both 
he and Jolley testified for the company. And the adjuster of the company testified 
Buffalo’s co-operation was 100 per cent. But that was a conclusion, drawn from 
the fact that Buffalo did not collude with the plaintiff and joined with his attor- 
ney in an effort to defeat the action. Buffalo’s misrepresentation of the facts 
respecting the accident, stood adjudicated in the former suit, and Wyer admitted 
it. All the evidence was one way on the subject of co-operation, in that respect. 
Only a question of law was therefore involved as to whether upon the undisputed 
facts there was co-operation as required by the insurance contract; and it is 
reviewable in this court. White v. United States (C. C. A.) 48 F.(2d) 178; 
Larabee Flour Mills Co. v. Carignano (C. C. A.) 49 F.(2d) 151. 

|2] Wyer was not a party to the insurance contract. By the terms of the 
policy, he had only the right of Buffalo to recover, in case of his insolvency or 
bankruptcy and an execution unsatisfied against him, if the latter would have 
had that right on paying the judgment. Clements v. Preferred Accident Insurance 
Co. (C. C. A.) 41 F.(2d) 470, 76 A. L. R. 17; Metropolitan Casualty Insurance 
Co. v. Colthurst (C. C. A.) 36 F.(2d) 559; Royal Indemnity Co. v. Morris 
(C. C. A.) 37 F.(2d) 90; Hermance v. Globe Indemnity Co., 221 App. Div. 394, 
223 N. Y. S. 93; Coleman v. New Amsterdam Casualty Co., 247 N. Y. 271, 160 
N. E. 367, 72 A. L. R. 1443; Weatherwax v. Royal Indemnity Company, 250 N. Y. 
281, 165 N. E. 293; Seltzer v. Indemnity Co., 252 N. Y. 330, 169 N. E. 403. 

[3, 4] This brings us to the main question, and that is, whether Buffalo 
rendered such co-operation to the company as to meet that condition to its lia- 
bility. The company asserts that the condition in the policy bound Buffalo to 
report a fair and truthful account to enable the company to determine whether 
there was a defense to the damage suit and bring to its aid the material facts 
without misrepresentation or concealment, and his violation of that duty absolved 
the company from liability. Wyer’s contention is that the company was bound to 
show the failure of co-operation affected the judgment in the damage suit, and 
as there was no such showing, its liability was established. 


The controversy has been before the courts. In Coleman v. New Amsterdam 
Casualty Co., 247 N. Y. 271, 160 N. E. 367, 369, 72 A. L. R. 1443, the assured 
declined to assist in the defense of the damage suit. By the state law, in case of 
the insolvency of the assured, suit was authorized by an injured person “under 
the terms of the policy.” The defense was, a condition of the policy was breached. 
The court (opinion by Chief Justice Cardozo, now Associate Justice of the 
United States Supreme Court) ruled: “Co-operation does not mean that the 
assured is to combine with the insurer to present a sham defense. Co-operation 
does mean that there shall be a fair and frank disclosure of information rea- 
sonably demanded by the insurer to enable it to determine whether there is a 
genuine defense.” It was contended the default should be condoned as there was 
no evidence that the co-operation of the insured would have. defeated or dimin- 
ished the claim for damages, but it was held: “For all that appears, the insurer 
would be no better off if the assured had kept its covenant, and made disclosure 
full and free. The argument misconceives the effect of a refusal. Co-operation 
with the insurer is one of the conditions of the policy. When the condition was 
broken, the policy was at an end, if the insurer so elected. The case is not one of 
the breach of a mere covenant, where the consequences may vary with fluctuations 
of the damage. There has been a failure to fulfill a condition upon which obliga- 
tion is dependent.” 

In Buckner v. Buckner (Wis.) 241 N. W. 342, 344, it was said that “co- 
operation” was defined almost universally as in the Coleman Case. It was further 
held: “This is not to say that any slight error in the statement of facts or 
failure to disclose some collateral fact will necessarily be held to amount to a 
breach of the contract, but the withholding of information, the making of 
untruthful statements, and the concealing of necessarily relevant and material 
facts can have but one purpose, and that is to help the claimant rather than the 
insurer.” 


There are other cases sustaining the principle. Rohlf v. Great American 
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Mutual Indemnity Co., 27 Ohio App. 208, 161 N. E. 232; Clements v. Preferred 
Accident Ins. Co., supra. 

The contention of Wyer has support in the authorities. Huddy, Cyc. Auto 
Law (9th Ed.) 297, 298, and the cases cited. In some of those cases, it was held 
the insurer must show the non co-operation of the insured affected the judgment 
for damages. In others, it was held necessary to show substantial prejudice to 
the rights of the insurer. It may be said that test was met, in that the company 
was deprived of contesting the issue of negligence on the facts. 

But we are impressed that non co-operation as shown in this case was of 
itself a well-founded defense. It was sufficient for the reason, if for no other, 
that co-operation was stipulated in the contract to be a condition to liability. 

[5, 6] It is also insisted the company waived the condition by defending the 
suit after it learned of the non co-operation of Buffalo. 

The undisputed testimony is that on the representation of Buffalo and Jolley 
that the car had been stolen and they had not driven it at the time of the col- 
lision, the company undertook to join in the defense of the suit with a reserva- 
tion of all its rights. This it was entitled to do upon an undertaking express or 
implied, with the insured. Fidelity & Casualty Co. v. Stewart Dry Goods Co, 
208 Ky. 429, 271 S. W. 444, 43 A. L. R. 318; Gordon v. Massachusetts Bonding & 
Insurance Co., 229 N. Y. 424, 128 N. E. 204; Ford Hospital v. Fidelity & Casualty 
Co., 106 Neb. 311, 183 N. W. 656; Sargent Mfg. Co. v. Travelers’ Ins. Co., 165 
Mich. 87, 130 N. W. 211, 34 L. R. A. (N. S.) 491; Seltzer v. Indemnity Company, 
supra; Hermance v. Globe Indemnity Co., supra. 

But the insurer must not know of the breach of the policy when conducting 
the defense. Miller v. Union Ind. Co., 209 App. Div. 455, 204 N. Y. S. 730; 
Francis v. London Guarantee & Accident Co., 100 Vt. 425, 138 A. 780; New Jersey 
F. & P. G. Ins. Co. v. McGillis (C. C. A.) 42 F.(2d) 789. 

In this case the company had only the information imparted by Wyer's 
evidence. Neither Buffalo nor Jolley has ever recanted his account. The with- 
drawal from the case, by letter of June 9, 1930, was timely. There was no evi- 
dence to show the agents of the company theretofore believed there was mis- 
representation by Buffalo. We conclude the steps leading to an appeal were taken 
within the reserved rights of the company and constituted no waiver of the 
defense. Meyers v. Continental Cas. Co. (C. C. A.) 12 F.(2d) 52; Rohlf v. Great 
American Mutual Indemnity Co., supra; Commercial Casualty Ins. Co. v: Fruin 
Colnon Contracting Co. (C. C. A.) 32 F.(2d) 425; Hermance vy. Globe Indemnity 
Co., supra. 

The facts differ materially from those shown in New Jersey F. & P. G. Ins 
Co. v. McGillis (C. C. A.) 42 F.(2d) 789, cited by appellee. There the company 
was fully apprised of the facts. Besides, it had taken from McGillis his right to 
defend or settle the action. 

In our opinion, the judgment was erroneously rendered for appellee. It is 
accordingly reversed, and the cause is remanded to the District Court with 
direction for further proceedings consistent with this opinion. 

Reversed. 


MARYLAND CASUALTY CO. v. MAYFIELD. 6 Div. 58 
Supreme Court of Alabama. June 9, 1932. 
Rehearing Denied Oct. 13, 1932. 
143 Southern Reporter 465. 
3. INSURANCE. 

Plea that insured refused to submit right of action under automobile policy 
to arbitration would be bad, where policy provided only for arbitration of amount 
of damages. 

(For other cases, see Insurance, Dec. Dig. § 640[5].) 


4. INSURANCE. 

Plea that insured’s arbitrator did not agree on third person was bad as 
attempting to bar insured’s suit on automobile policy without showing that insured 
was responsible for alleged misconduct. 


(For other cases, see Insurance, Dec. Dig. § 640[5].) 
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5. INSURANCE. 

Plea that insured’s arbitrator under automobile policy was disqualified be- 
cause “within degree of kinship prohibited by law’ was demurrable for not aver- 
ring the relation. 

(For other cases, see Insurance, Dec. Dig. § 640[5].) 

6. INSURANCE. 

Provision in automobile policy for arbitration of amount of damages did not 
require that arbitrators should be automobile mechanics. 

(For other cases, see Insurance, Dec. Dig. § 570.) 

7. INSURANCE. ' 

In suit on automobile policy, insured’s refusal to arbitrate, and misconduct 
and disqualification of her arbitrator, were not pleadable in abatement, but only in 
bar. 

(For other cases, see Insurance, Dec. Dig. § 612[3].) 


Appeal from Circuit Court, Tuscaloosa County; Henry B. Foster, Judge. 

Action on a policy of automobile insurance by Sarah Mayfield against the 
Maryland Casualty Company. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

T. B. Ward and J. M. Ward, both of Tuscaloosa, for appellant. 

Henry J. Mayfield and A. V. Van de Graaff, both of Tuscaloosa, for appellee. 

Brown, J. 

This action is by the appellee against the appellant on a policy contract of 
insurance, insuring the plaintiff against damages to her “1930 Packard Sedan 
Automobile,” resulting from “accidental upsets” and other perils, not here material. 

The defendant, to the complaint consisting of three counts, filed five pleas in 
abatement, praying that “the summons and complaint in this case be quashed” 
for that the policy contract contained the following provision, after stating the 
coverage: “Provided however, that the Company’s liability for such collision loss 
or damage, or for the cost of suitable repairs or replacements shall not exceel 
the actual cash value of the property damaged or destroyed at the time of the 
collision, less the deduction, if any, applicable thereto. The amount of such loss 
or damage, or for the cost of suitable repairs or replacements shall not exceed 
ment, less such deduction as aforesaid, shall be determined between the parties 
hereto, if possible, otherwise by two appraisers, one to be chosen by the Assured 
and one by the Company. The two appraisers so chosen, if they are not able to 
agree, shall elect a third and the award in writing of any two of the appraisers 
shall determine, (1) the nature and extent of the damage requiring repair or 
replacement; (2) the amount of the loss in money. The Company may accomplish 
such repair or replacement so determined by such means as it may elect, or at its 
option pay in money the amount fixed by the appraisers.” (Italics supplied.) 

Plea 1 further averred that the matter set up in the complaint constituted a 
dispute arising out of the contract; that plaintiff did not first. submit her dispute 
or her cause of action to the appraisers as provided for in the contract; that 
defendant notified plaintiff that it desired such arbitration and has always been 
ready and willing “to arbitrate said matters or dispute or cause of action arising 
out of said contract and in the manner provided for in said contract.” (Italics 
supplied. ) 

“The defendant further avers that this Court is without jurisdiction of said 
matters.” 

Plea 2, after setting out the nature of the contract and coverage, and the 
clause for arbitration, further averred: “That said matters set out in the plaintiff's 
complaint and each count thereof constitute a dispute*or a cause of action arising 
out of the terms or provisions of said contract. The defendant further avers that 
the aforesaid provision for arbitration was entered into between the parties for 
the purpose of settling any dispute which might arise under said contract with- 
out recourse to any action at law, and that before the filing of this suit the 
plaintiff failed or refused to arbitrate said dispute or cause of action.” (Italics 
supplied.) 


Plea 3 is in substance the same as plea 2, with the added averments: “That 
the plaintiff appointed one appraiser or arbitrator and the defendant appointed 
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one appraiser or arbitrator in pursuance of said contract and the two appraisers 
or arbitrators so appointed were unable to agree upon the damages of the plain- 
tiff. * * * That the appraiser or arbitrator so appointed by the plaintiff 
wilfully refused or failed to cooperate with the appraiser or arbitrator appointed 
by the defendant in that he did not agree upon some third person to be selected 
as one of the appraisers or arbitrators for said dispute or cause of action between 
the plaintiff and the defendant.” (Italics supplied.) 

Plea 4, in addition to the averments substantially embodied in plea 1, alleges 
that platntiff appointed one Jones, who was not qualified for the reason that he 
was related by marriage to plaintiff “within the degree of kinship proiubited by 
law.” (Italics supplied.) 

Plea 5, in addition to the general averments in the other pleas, alleged that 
Jones, who was appointed by plaintiff, “was not competent or qualified to act as 
such appraiser or arbitrator in that he was not an automobile mechanic and 
neither had he any experience in repairing automobiles or estimating damages to 
automobiles of the character and type involved in this sutt.” (Italics supplied.) 

[1] The court sustained demurrers to these pleas, as appears from the judg- 
ment entry, but the demurrers do not appear in the record before us. Therefore, 
the presumption will be indulged in favor of this ruling, that .the demurrer 
pointed out all the defects appearing on the face of the pleas. Capital Security 
Co. v. Owen, 196 Ala. 385, 72 So. 8; Miller v. Mutual Grocery Co., 214 Ala. 62, 
106 So. 396; Pell City Manufacturing Co. v. Cosper, 172 Ala. 532, 55 So. 214. 

[2] Taking the averments of defendant’s pleas 1, 2, and 3 most strongly 
against the pleader, the stipulation in the contract providing for the arbitration 
included, not only the quantum of the plaintiff’s damages, but her right of action 
—the cause of action—and so construed the stipulation is void as against public 
policy. Western Assurance Co. v. Hall & Brother, 112 Ala. 318, 20 So. 447. 

[3] On the other hand, if the stipulation pleaded is not subject to the con- 
struction placed on it by the plea, the plea is bad for this reason. 


[4] Plea 3 is also bad in that it undertakes to defeat the plaintiff's right to 
sue because of the misconduct of the arbitrator selected by her without showing 
that she was in any way responsible therefor. 


[5] Plea 4, which seeks to disqualify the arbitrator sclected by the plaintiff 
on the ground of his relation to plaintiff by affinity, without averring the relation 
but averring as a mere conclusion that he was so related “within the degree of 
kinship prohibited by law,” was subject to demurrer on this ground. 


[6, 7] Plea 5 is bad in that it seeks to read into the contract a stipulation 
that would disqualify all persons as arbitrators, other than automobile mechanics 
who had had experience in repairing automobiles or estimating damages to auto- 
mobiles of the character and type involved in the suit. The subject-matter of said 
pleas is not matter which would defeat the jurisdiction of the court and abate 
the action, but matter for plea in bar of the action. Western Assurance Co. v. 
Hall & Brother, 120 Ala. 547, 24 So. 936, 74 Am. St. Rep. 49; Hall & Brothe: 
vy. Western Assurance Co., 133 Ala. 637, 32 So. 257. 


Therefore, conceding that the court in passing on the demurrer could have 
treated the pleas as pleas in bar, if they had been otherwise without demurrable 
defect, yet the defendant having presented the pleas as in ahatement to oust the 
jurisdiction of the court, the error, if any, was invited by the appellant, and it 
cannot avail of this error to reverse the judgment. Travis, Admr., v. Sloss- 
Sheffield Steel & Iron Co., 162 Ala. 605, 50 So. 108; Western Union Tel. Co. v 
Griffith, 161 Ala. 241, 50 So. 91. 


The defendant pleaded the general issue in short by consent. 


The appellee’s contention on the trial, and now, is that under the policy con- 
tract the measure of her damages was the difference in the reasonable cash mar- 
ket value of the automobile immediately before it was injured and the reasonable 
market value immediately thereafter. 

The defendant’s contention, on the other hand, was, and is: (1) That under 
the terms of the arbitration clause it was entitled to have the amount of its 
liability determined, and that it had the option to either repair the car, or to pay 
in discharge of its liability the amount so ascertained; and (2) that the limit of 
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its liability, in the absence of arbitration, was the reasonable cost of making the 
repairs on the car. 

All of the rulings of the court are related to these contentions, and the 
presence of the policy contract is essential to an understanding of these rulings. 

We are confronted here with the fact that the policy contract was not 
transcribed into and made a part of the bill of exceptions, but in lieu thereof a 
paper writing, apparently the original policy, attached to the margin of page 27 
of the record, with the statement in brackets, presumably by the clerk of the 
court: “The above printed contract between the plaintiff and the defendant was 
authorized and ordered to be used in this transcript by the presiding Judge of 
said Tuscaloosa. County Circuit Court.” 

In Commercial Inv. Trust, Inc., v. East, 217 Ala. 626, 117 So. 160, 161, it was 
observed that: “It has been the unvarying rule of this court since the decision 
in Pruitt v. McWhorter (1883), 74 Ala. 315, not to consider documents put in 
evidence in the trial court and transmitted to this court unless copied into the 
transcript.” See, also, Missouri State Life Ins. Co. v. Stuckey (Ala. Sup.) 141 
So. 246, 248, where it was held that compliance with the rule (Supreme Court 
Rule 24) cannot be waived by the parties because “the matter presented affected 
the court and its procedure.” The reason for the rule and its strict application is 
that the record on appeal becomes the permanent record of the court in the par- 
ticular case, and is bound and filed in its permanent archives. To allow the prac- 
tice of attaching such matters to the margin of the record—matters that may be 
easily removed or substituted—would invite mutilation and destruction of the 
permanent record of the court. The matter omitted from the record is not brought 
within the curative influence of Rule 47, Supreme Court Practice. Cannon v. 
Scarborough, 223 Ala. 674, 137 So. 900. 

In the absence of the contract, the foundation of the suit, the other questions 
argued are not properly presented for review. 

Affirmed. 

Anderson, C. J., and Thomas and Knight, JJ., concur. 


HOME INS. CO. v. PETTIT. 8 Div. 455. 
Court of Appeals of Alabama. March 29, 1932. 
Rehearing Denied May 17, 1932. 
Reversed on Mandate Nov. 1, 1932. 
142 Southern Reporter 837. 
l. INSURANCE. 
Theft of automobile by insured’s uncle, temporarily at home of insured’s 
father as guest of family held not within exception of policy excluding liability 
for theft by “person in the assured’s household.” t 
“Household” is defined as those who dwell under the same roof and 
compose a family; a domestic establishment; family 
(For other cases, see Insurance, Dec. Dig. § 425.) 
2. INSURANCE. 
_ “Person in the assured’s household,” within automobile theft policy excepting 
liability for theft by such person, where assured is not head of house, must be 
permanently part of family of which assured is member. 
(For other cases, see Insurance, Dec. Dig. § 425.) 
3. INSURANCE. 
Where provisions of indemnity policy are reasonably susceptible of two con- 
structions, one more favorable to assured will be adopted. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
Appeal from Circuit Court, Morgan County; W. W. Callahan, Judge. 
Action on a policy of automobile theft insurance by Marvin J. Pettit against 
the Home Insurance Company of New York. From a judgment for plaintiff, de- 
fendant appeals. 
Affirmed. 
Certiorari granted by Supreme Court in Home Insurance Co. vy. Pettit (8 Div. 
420) 143 So. 839. 
Eyster & Eyster, of Decatur, for appellant. 
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Pn J. on and Julian Harris, both of Decatur, for appellee. 
Ce, Js 

Appellee, plaintiff in the court below, had recovery in his suit against appel- 
lant, on an automobile theft insurance policy—to so denominate it. 

There is no dispute but that appellee owned an automobile, which was stolen; 
but that appellant had duly issued a policy of insurance covering such loss by 
appellee, provided said loss was not excepted, by the clause of the policy to be 
hereinafter, shortly, quoted; but that all preliminary prerequisites to maintaining 
the suit had been complied with, etc. 

Upon the conclusion of the testimony offered on behalf of appellee—none 
being offered on behalf of appellant—the trial court gave the .duly requested 
general affirmative charge to find in behalf of appellee, leaving the amount of the 
recovery to be fixed by the jury. 

There is no question raised as to the pleadings in the case; no question, 
worthy of mention, as to rulings on the taking of testimony. 

The only questions are whether it was proper to give the said general af- 
firmative charge to find in favor of appellee; and to refuse to give the duly 
requested general affirmative charge to find in favor of appellant. 

Answering either of said questions will answer the other. And the answer to 
both hinges upon the construction of the following clause of the policy sued 
upon, describing the perils indemnified against, to wit: “Theft, * * * excepl- 
ing by any person or persons in the assured’s household, or in the assured’s ser- 
vice or employment,” etc. (Italics ours.) 

[1, 2] The undisputed testimony showed that appellee (assured) was in 
business for himself; that he spent a part of his time—“over week ends”’—with 
his father, at his father’s home; that said father owned the said home, residing 
there with his family; that appellee was a salesman, and that that occupation 
required his traveling around; that the automobile, at the time it was stolen, was 
kept by appellee, locked, etc., in a garage about 75 yards from where appellee was 
staying, at the home of his father; that upon the occasion of the theft of the 
car it was stolen by an uncle of appellee, who was temporarily in the home of 
appellee’s father, as a guest of the family, sleeping at nights, in the room with 
appellee; that appellee, in addition to his business as a salesman, was, at the time 
in question, engaged in the business of farming, there at his father’s home, in 
association with his father; that appellee did not invite said uncle into the said 
home, and, for aught appearing, had no authority to ask him to leave. 

Was the uncle, referred to above, a person “in the assured’s household,” 1 
the sense contemplated by the quoted portion of the policy? 

“Household” is defined, pertinently, by Webster’s New International Diction- 
ary as: “Those who dwell under the same roof and compose a family; a domestic 
establishment; family.” 

Appellant’s able, industrious, and resourceful counsel go back and begin at 
the eighteenth chapter of Genesis to furnish us numerous citations from Holy 
Writ, in an effort to bolster up his contention that the uncle, described herein- 
above, was a “person in the assured’s household,” making the theft by him of 
assured’s car a loss not insured against by appellant. But we are not persuaded. 


In the very first citation, forming the bedrock of the argument built by the 
said appellant’s ingenious counsel (Gen. 18:19), where the Lord is quoted as 
having said of Abraham: “* * * I know him, that he will command his 
children, and his household after him,” etc. (italics ours), the idea of proprietor- 
ship or headship is readily and obviously apparent. And so of every single one 


of the citations from the Scriptures so painstakingly ferreted out by the said 
counsel. 


We may well quote a paragraph from the excellent brief of appellee’s, like- 
wise, able and ingenious counsel, to wit (after listing the fruits of appellant’s 
biblical researches, in the form of setting out, one after the other, several of its 
counsel’s “sacred citations”): “In each instance, as appellant argues, we are taught 
that ‘household’ comprehends those living together; but also in each instance it 
is the household of the person who has charge of, dominion over, and control of 
it.” (Italics his and ours.) 

We do not believe we would go so far as to hold that no one could be a 
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member of an assured’s “household” unless that assured was the “head of the 
house,” though such a holding would not seem to be a strained one; but we are 
clear to the view that one, to be a “person in the assured’s household,” where 
the assured is not the “head of the house,” in the sense contemplated in the 
clause of the policy quoted, must be permanently, i. e., as contradistinguished from 
a mere transient, temporary, lodger, or guest, at the same lodging place, a part 
of the family of which said assured is a member. 

[3] The very fact that we find ourselves in doubt, is sufficient reason foi 
our holding that the quoted clause of the policy does not exempt appellant from 
the payment of the loss shown to have been suffered in this case. For, “where 
the provisions of a policy of indemnity are reasonably susceptible of two con- 
structions, consistent with the object of the obligation, one favorable to the 
assured, and the other favorable to the assurer, that will be adopted which is 
favorable to the assured.” Illinois Automobile Ins. Exch. v. Southern Motor Sales 
Co., 207 Ala. 265, 92 So. 429, 430, 24 A. L. R. 734. 

The holding of the Maryland Court of Appeals in the case of Herbert W. 
Rydstrom v. Queen Ins. Co. of Amer., 137 Md. 349, 112 A. 586, 14 A. L. R. 212, 
which case has been cited to us by both appellant and appellee, and which, so far 
as we have been able to ascertain, is the only adjudicated case bearing directly 
upon the questions we are trying to answer, does not really help us. 

In that case it was held that “theft of an automobile by the nephew of the 
owner, who is temporarily visiting him, is within the exception of a policy insur- 
ing the automobile from theft excepting by any person in the assured’s house- 
hold.” There there was no queston but that said nephew was a person in “as- 
sured’s household,” because assured was the head of the house. 

Construed in the light of the copious quotations from Holy Writ, spread 
before us by counsel, and in accordance with the rule laid down by the Supreme 
Court in the case of Illinois Automobile Ins. Exch. v. Southern Motor Sales Co., 
supra, by which we are bound (Code 1923, § 7318), we are of the opinion that, 
under the undisputed evidence in this case, the quoted clause of the policy of 
insurance, above, did not exempt appellant from the liability to pay the loss shown 
in this case. 

The judgment of the lower court is affirmed. 

Affirmed. 

Per Curiam. 

Reversed and remanded on authority of Home Ins. Co. vy. Pettit (Sup. Ct. 
8 Div. 420) 143 So. 839. 


HOME INS. CO. v. PETTIT. 8 Div. 420. 
Supreme Court of Alabama. June 16, 1932. 
Rehearing Denied Oct. 27, 1932. 
143 Southern Reporter 839. 
6. INSURANCE. 

Theft of automobile by assured’s uncle, temporarily at home of assured’s 
father as guest of family, held within exception of policy excluding liability for 
theft by “person in the assured’s household.” 

Uncle, occupying room with assured at the time the car was stolen, 
was “in” assured’s “household,” since “in,” with reference to place or 
situation, means inside of; surrounded by; within; within the bounds or 
limits of; and since “household” has a ‘well-known legal meaning and is 
defined as a family living together: a number of persons dwelling under 
the same roof and composing a family. 

(For other cases, see Insurance, Dec. Dig. § 425.) 


Appeal from Certiorari to Court of Appeals. 

Petition of the Home Insurance Company for certiorari to the Court of 
Appeals to review and revise the judgment and decision of that Court in Home 
Ins. Co. v. Marvin J. Pettit, 143 So. 837. 

Writ awarded; reversed and remanded. 

Eyster & Eyster, of Decatur, for appellant. 

A. J. Harris and Julian Harris, both of Decatur, for appellee. 

Knicnt?, J. 
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The appellee, plaintiff in the court below, brought suit in the circuit court, 
and recovered judgment against the Home Insurance Company on a contract of 
insurance, whereby the company had insured the plaintiff against loss or damage 
caused by theft, robbery, or pilferage of a certain automobile owned by the 
plaintiff. 

From the judgment in favor of the plaintiff, the defendant company pro- 
secuted its appeal to the Court of Appeals, which resulted in an affirmance, by 
that court, of the judgment of the circuit court. Petitioner, dissatisfied with the 
conclusion reached in the case by the Court of Appeals, has now applied to this 
court for writ of certiorari to review and revise the decision of the Court of 
Appeals. From the opinion now before this court, the Court of Appeals found, 
and so holds, that there is no dispute but that appellee owned the automobile, 
which was stolen; that appellant had duly issued its policy of insurance covering 
any loss that appellee might have sustained by reason of the theft of the car, 
provided such loss was not excepted by a clause inserted in the policy; and 
“that all preliminary prerequisites to maintaining the suit had been complied with 
by the plaintiff prior to the institution of the suit.” 

In the circuit court, the jury were instructed to find the issue in favor of 
the plaintiff, if they believed all the evidence, and the court refused a like in- 
struction in favor of the defendant. 

The contract of insurance protected the insured (plaintiff) against theft, 
robbery, and pilferage, “excepting by any person or persons in the assured’s 
household or in the assured’s service or employment, whether the theft, robbery 
or pilferage occurs during the hours of such service or employment or not.” 

With reference to the evidence offered on the trial, the opinion of the Court 
of Appeals states: “The undisputed testimony showed that appellee (assured) 
was in business for himself; that he spent a part of his time—‘over week ends’ 
—with his father, at his father’s: home; that said father owned the said home, 
residing there with his family; that appellee was a salesman, and that that 
occupation required his traveling around; that the automobile, at the time it was 
stolen, was kept by appellee, locked, etc., in a garage about 75 yards from where 
appellee was staying, at the home of his father; that upon the occasion of the 
theft of the car it was stolen by an uncle of appellee, who was temporarily in the 
home of appellee’s father, as a guest of the family, sleeping, at nights, in the 
room of appellee; that appellee, in addition to his business as a salesman, was, 
at the time in question, engaged in the business of farming, there at his father’s 
home, in association with his father; that appellee did not invite said uncle into 
the said home, and, for aught appearing, had no authority to ask him to leave.” 

The Court of Appeals then propounds the following question: “Was _ the 
uncle, referred to above, a person ‘in the assured’s household,’ in the sense con- 
templated by the quoted portion of the policy?” This question, the Court of 
Appeals, in its opinion now before us, has answered in the negative. This con- 
clusion we now are asked to review and revise. 

[1] It is the duty of this court, in exercising its supervisory jurisdiction, to 
review the conclusion of the Court of Appeals for the purpose of determining if 
that court has misapplied the law to the facts stated in its opinion, and which 
superinduced its ruling. Rochester-Hall Drug Co. v. Bowden, 218 Ala. 242, 118 So 


674; Lancaster v. State, 214 Ala. 2, 106 So. 617; Fairbanks-Morse & Co. v. Dees 
et al., 220 Ala. 41, 126 So. 624. 


This court, in a number of cases heretofore decided, has held that, where the 
provisions of a policy of indemnity are reasonably susceptible of two construc- 
tions, consistent with the object of the obligation, one favorable to the assured, 
and the other favorable to the insurer, that will be adopted which is favorable 
to the assured. Illinois Auto. Ins. Exch. v. So. Motor Sales Co., 207 Ala. 265, 
92 So. 429, 24 A. L. R. 734; Illinois Surety Co. v. Donaldson, 202 Ala. 183, 79 So. 
667. 

The case now under consideration is one of first impression in this court, 
and we have been unable to find any authoritative expression of this court 
directly in point. Nor have the labors of counsel for the respective parties brought 
to our view any authority in which a similar case has received the attention of 
other courts. The nearest case in point is that of Rydstrom v. Queen Ins. Co.. 
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137 Md. 349, 112 A. 586, 14 A. L. R. 212, to which we shall have occasion pres- 
ently to advert. 

The word “household” has a well-known legal meaning. In 30 C. J. p. 474, the 
author speaking of the word “household” as a noun, gives this definition: “The 
definition of the Latin word ‘familia,’ a family living together; a number of 
persons dwelling under the same roof and composing a family; and by extension, 
all who are under one domestic head; persons who dwell together as a family; 
the place where one holds house, his home.” 

The word “family” and “household” are often used interchangeably. Pearre, 
Ex’r, v. Smith, 110 Md. 531, 73 A. 141. Webster defines the word “family” to be 
“a collective body of persons who live in one house and under one manager,” and 
that meaning has been approved in many cases cited in the footnote found on 
page 866 of volume 12, Am. & Eng. Encycl. Bouvier’s Law Dictionary, vol. 2, 
p. 1186, says that in common parlance the family “consists of those who live 
under the same roof with the pater-familias,” and also cites different cases as 
authority for the definition of the word family taken from Webster. In the case 
of People v. Tait, 261 Ill. 197, 103 N. E. 750, the Illinois Supreme Court held 
that the word “household” is equivalent to the word “family.” 

In 19 Cyc. p. 450, we find a definition of the word “family,” with citation of 
many authorities 1n the notes thereunder. It is thus said: “While the term may 
be said to have a well defined, broad, and comprehensive meaning in general, it 
is one of great flexibility and is capable of many different meanings according to 
the connection in which it is used; thus it may mean ‘children,’ ‘wife and children,’ 
‘blood relations,’ or the ‘members of a domestic circle,’ according to the connec- 
tion; it may be of narrow or broad meaning as the intention of the parties using 
the word, or as the intention of the law using it, may be made to appear; but 
unless the context manifests a different intention the word ‘family’ is usually con- 
strued in its primary sense. In its ordinary and primary sense the term signifies 
the collective body of persons living in one house, or under one head or manager, 
or one domestic government; the relations between such persons necessarily being 
of a permanent or domestic character, not that of persons abiding temporarily 
together as strangers; a household; those who live under the same roof with the 
pater-familias, who forms his fireside; in its restrictive use, in this sense, the 
terms would include only parents and their children, but the term, as commonly 
understood, is not so limited; thus it may include grandchildren, and all the per- 
sons of the same blood living together in the household; so, it may include sons- 
in-law and daughters-in-law; in fact it may include all members of the household 
living under the authority of the head thereof, as the servants employed in the 
house; and sometimes it may include persons who are merely lodgers or boarders 
in the house.” 

Under our Code of 1867 (section 2376) the wife’s estate was declared liable 
for the support of the family. And in the case of Pippin and Wife v. Jones & 
Co., 52 Ala. 161, in an opinion by Chief Justice Brickell,.this court held that 
servants necessarily employed and residing in the family were a part of the 
“‘*household,’ within the meaning of the statute.” 


[2-4] It will be noticed that in the excepting clause the preposition “in” is 
employed—“excepting by any person or persons in the assured’s household,” etc. 
The word “in” should, in construing this provision of the contract, be given the 
usual meaning and understanding employed by persons in the ordinary walks of 
life, nothing appearing therein to show that it was used in some other or technical 
sense. To properly construe any writing, constituting the memorial or a contract 
between parties, the first important canon of construction is to ascertain, if 
possible, the real intention of the contracting parties. To arrive at that intention, 
the circumstances under which the contract was made, the object and purposes 
the parties had in mind, and words employed to express their meaning, should all 
he given consideration. Words employed in the contract should be given their 
plain, ordinary, everyday meaning, unless it appears from the instrument itself, or 
from something in the circumstances of the case, to indicate to the judicial mind 
the words were used in some technical sense. 


[5] The word “in,” in general, denotes presence in place, time, or state; not 
out. The writing 1n which the term appears must always be considered and looked 
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to for the proper determination and ascertainment of the sense in which the word 
is used. Worchester Dict.; Mayor, etc., of City of New York v. Second Ave. 
R. Co., 31 Hun (N. Y.) 241, 245. With reference to place or situation, “in” 
means inside of; surrounded by; within; within the bounds or limits of. 31 Corpus 
Juris, p. 354, and authorities cited in notes. 

In Rydstrom v. Queen Ins. Co., 137 Mo. 349, 112 A. 586, 14 A. L. R. 212, 
the Supreme Court of Maryland held in a case, where the exception was identical 
with the language of the exception in the instant case, that a nephew paying a 
visit of two or three days to his uncle was a person in the latter’s household, 
within the meaning of a theft policy, excepting from the insurer’s liability theft 
by a person “in the assured’s household.” 

[6] This holding of the Maryland Supreme Court seems to be sound, when 
considered in connection with the policy. “This policy, as the language clearly 
mdicates and means, was to insure against theft, robbery, etc., ‘except by a person 
or persons in the assured’s household,’ and if the theft was committed by a 
person or persons in the assured’s household, the company would not be liable. 
The object and purpose of an exception like the one we are here dealing with 
in this policy was to guard the company against liability for such thefts as we 
have in this case, and to prevent fraud and collusion by and between the assured 
and persons in a household or in the assured’s services or employment.” Rydstrom 
v. Queen Ins. Co. of America, supra. 

From the facts stated in the opinion of the Court of Appeals, it appears that 
the father of the assured owned the house, but that the assured was a traveling 
salesman, and that his occupation required his traveling around and that he spent 
part of his time—“over week ends’—with his father, at his father’s home. And 
it further appears “that the automobile, at the time it was stolen was kept by 
appellee locked, etc, in a garage about seventy-five yards from where appellee 
was staying, at the home of his father, and that upon the occasion of the theft 
of the car it was stolen by an uncle of appellee, who was temporarily in the home 
of appellee’s father, as a guest of the family, sleeping at nights in a room with 
appellee; that appellee, in addition to his business as a salesman, was, at the time 
in question, engaged in the business of farming there at his father’s home, in 
association with his father; that appellee did not invite said uncle into the said 
home.” The fact remains, however, and stands out in the case, that at the time 
the car was stolen the thief was occupying a room in the household, shared 
appellee’s bedroom. The object and purpose of the exception in the contract was 
to protect the insurer against just such a liability as is attempted to be fastened 
against it in this case. The thief was in the assured’s household—not that assured 
owned the home—but, to all intents and purposes of the contract of insurance, 
it was the assured’s household. 

The conclusion reached by the Court of Appeals is not in consonance with 
these views, and it results that the judgment of the Court of Appeals must be 
reversed. 

Writ awarded. Reversed and remanded. 


All the Justices concur. 


UNITED STATES FIDELITY & GUARANTY CO. v. SNITE 
Supreme Court of Florida, Division A. Sept. 17, 1932. 
143 Southern Reporter 615. 

2. INSURANCE. 

Whether insured failed to perform duty, imposed by liability policy, of assist- 
ing insurer in defending suit against insured held for jury. 

(For other cases, see Insurance, Dec. Dig. 668[4].) 
3. INSURANCE. 

Insurer had burden of proving that insured failed to render assistance in 
connection with suit against insured as required by liability policy. 

(For other cases, see Insurance, Dec. Dig. § 646[1%4].) 
4. INSURANCE. 


Insurer, by defending injured party’s suit for injury alleged to have been 
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occasioned by collision with automobile driven by insured, held to have recognized 
its liability on policy. 


(For other cases, see Insurance, Dec. Dig. § 388[5].) 


Error to Circuit Court, Dade County; Uly O. Thompson, Judge. 

Action by Mary Lorette Snite, by Fred B. Snite, her next best friend, against 
Nick Scocos and another, in which the United States Fidelity & Guaranty Com- 
pany was garnished. To review an adverse judgment, the garnishee brings error. 

Affirmed. 

Miller, McKay, Dixon & DeJarnette, of Miami, for plaintiff in error. 

Snedigar & Baya, of Miami, for defendant in error. 

Burorp, C. J. 

This case comes to us to review a judgment in favor of the defendants in 
error against the plaintiff in error entered in the circuit court in and for Dade 
county. Defendants in error maintained suit in Dade county against Nick and 
Sadie Scocos for injury alleged to have been suffered by reason of a collision with 
an automobile operated by Nick Scocos, on which automobile the plaintiff in error 
here at that time was bound on an automobile liability policy. The plaintiffs in 
that suit procured judgment against the defendants therein in the sum of $25,000. 
The automobile liability policy covered the loss to the extent of $5,000. The re- 
cord in the first suit was introduced in this suit in which the defendant insurance 
company pleaded not indebted. 

It is contended here that the judgment in favor of the defendants in error in 
the court below should be reversed, first, because Scocos violated the conditions of 
the liability policy as contained in section 5, paragraph (b), thereof, as follows: 

“Whenever requested by the Company, the Assured shall aid in securing infor- 

mation, evidence and the attendance of witnesses in effecting settlements and in 
defending suits hereinbefore referred to. The Assured shall at all times render 
to the company all reasonable co-operation and assistance,” 
—in that the insured tailed to render to the company all reasonable co-opera- 
tion and assistance in connection with the trial of the case in the circuit court. The 
record shows that the surety company undertook the defense of that suit under 
the terms of its policy; that the insured gave to the attorneys of the surety com- 
pany the information upon which the defense in the suit was to be made and 
furnished these attorneys with the names of the witnesses who were present in the 
automobile with the insured at the time the accident occurred, which accident was 
the basis of the cause of action. So far as the record shows, the insured did 
everything that he was requested to do by the surety company or its attorneys. A 
few days before the case came up for trial attorneys for the surety company tried 
to get in touch with the insured so as to prepare for the trial. They failed to get 
in touch with the insured, and, so far as the record discloses, made no effort to 
get in touch with the witnesses whose names had been furnished them by the 
insured. 

The motion for continuance was filed when the case was called for trial, and 
in that motion attorneys employed by the surety company to defend that case said: 

“That the said Nicholas Scocos is not absent for the purpose of delaying this 
cause, but is absent because of the fact that he has not been apprised of the fact 
that said cause is set for trial.” 

It was shown by a witness introduced at the trial of the instant case in behalf 
of the plaintiff that the witness Ross Williams about three days prior to the trial 
informed one of the attorneys for the surety company, using information contained 
in Williams’ files, both the New York address, 5450 Fifty-fifth st., and the Miami 
address, 918 Ocean Drive, Miami Beach, of Nick Scocos. 

The record does not show that the attorneys for the surety company made any 
effort to reach Scocos at the New York address given them by Williams. 


[1] The record fails to show any bad faith on the part of Scocos in connection 
with his absence from the trial. Neither is it shown that, if Scocos had been 
present at the trial, he could have rendered any assistance to the surety company 
in connection therewith which would probably have changed the results of that 
trial. The record affirmatively shows by the allegations of the motion for con- 
tinuance above referred to, and by which allegations the surety company was 
bound, that Scocos had not intentionally absented himself from that trial. 
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[2, 3] The question of whether or not Nicholas Scocos violated the condition 
of the liability policy above referred to in such manner as to relieve the surety com- 
pany of liability on its policy became a question of fact for the jury to determine, 
the burden of proof being on the surety company to show that such condition of 
the policy had been so violated. See Taxicab Motor Co. v. Pacific Coast Casualty 
Co., etc., 73 Wash. 631, 132 P. 393; U. S. Fidelity & Guaranty Co. v. Williams, 
148 Md. 289, 129 A. 660; U. S. Casualty Co. v. Drew (C. C. A.) 5 F.(2d) 498 

The jury resolved this question against the surety company. The evidence 
warranted that conclusion. 

[4] The other contention made is that in this case the defendants in error, 
plaintiffs in the court below, failed to establish the identity of the automobile 
driven by Scocos and involved in the accident as the automobile covered by the 
policy. We think that this position is not tenable. We first observe that the in- 
troduction of the policy was not objected to, and, unless defendant conceded that 
the policy offered in evidence applied to the automobile in the accident, the proper 
practice would have been to have objected to the introduction of that policy. 
Aside from this, however, the record shows that the surety company recognized 
its liability on this policy by defending the suit for damages for the injury alleged 
to have been occasioned by the collision with the automobile driven by Scocos. 
In Blashfield’s Encyclopedia of Automobile Law, Annotated, vol. 2, page 1615, § 
19, the author says: 

“While the burden is upon the plaintiff suing for injuries caused by the 
alleged negligence of an automobile driver to establish the identity of the 
machine causing the injury to the satisfaction of the jury, he is not required to 
do an impossible thing, but only to produce such evidence as will satisfy the 
minds of an intelligent jury of such identity.” 

This statememnt of the author is supported by the opinion in the case of 
Bowling et ux. v. Roberts et al., from the Supreme Court of Pennsylvania, 235 
Pa. 89, 83 A. 600. We think the evidence sufficiently identified the automobile 
as the one covered by the policy. 

We have considered the other assignments of error but find no ground for 
reversal. ae 

The judgment should be affirmed and it is so ordered. 

Affirmed. 

Ellis and Brown, JJ., concur. 

Whitfield, P. J., and Terrell and Davis, JJ., concur in the opinion and judg- 
ment. 


EMPLOYERS’ LIABILITY ASSUR. CORPORATION v. MANGET 
BROS. CO. No. 22072. 
Court of Appeals of Georgia, Division No. 2. Sept. 21, 1932. 
165 Southeastern Reporter 770. 
1. INSURANCE 

Insurer’s liability under liability policy provision authorizing insured to pro- 
vide injured person imperative medical relief is independent of other policy ob- 
ligations and constitutes insured agent for purpose described. 

(For other cases, sec Insurance, Dec. Dig. § 513.) 

2. INSURANCE. 

Liability policy authorizing insured to provide injured person imperative 
medical relief at insured’s expense /ield not to limit insured’s right to furnish 
relief to cases where insured was liable to person injured. 

(For other cases, see Insurance, Dec. Dig. § 513.) 

3. INSURANCE. 

Liability policy, authorizing insured to furnish injured person “medical or 
surgical relief imperative” when injury is sustained, at insurer’s expense, author- 
ized calling of surgeon to administer temporary relief while injured person was 
unconscious, hospital treatment, nursing, and other treatment “imperative” 
during period immediately following injury. 

(For other cases, see Insurance, Dec. Dig. § 513.) 

4. INSURANCE. 


Insured’s furnishing a medical relief, including hospitalization and nursing, 
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to person injured by insured’s automobile, held not breach of liability policy 
condition forbidding insured to voluntarily assume liability, settle claim, or 
incur expense, where policy authorized insured to provide imperative medical 
relief at insurer’s expense. 

(For other cases, see Insurance, Dec. Dig. § 513.) 

5. INSURANCE. 

Liability assumed and paid by insured as agent for insurer under liability 
policy provision authorizing insured to provide injured person “imperative 
medical relief” held “loss” within statute authorizing penalty for insurer’s refusal 
to pay “loss” (Civ. Code 1910, § 2549). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

6. INSURANCE. 

Liability insurer’s letter instructing insured not to pay bills for treatment of 
injured persons /ield not competent to illustrate insurer’s good faith in refusing 
to pay expenses insured had already incurred upon faith of policy clause author- 
izing insured to provide imperative medical relief at insurer’s expense (Civ. Code 
1910, § 2549). 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

7. INSURANCE. 

That insured, when demanding expenses incurred in furnishing medical 
relief to injured person who died, under liability policy provision authorizing 
insured to furnish imperative medical relief at insured’s expense, included burial 
expenses, /ield not to bar recovery of penalty, where insurer’s refusal to pay was 
obviously not based upon such fact (Civ. Code 1910, § 2549). 

(For other cases, see Insurance, Dec. Dig. $ 602.) 

Error from City Court of Newnan; W. L. Stallings, Judge. 

Suit by Manget Brothers Company against the Employers’ Liability Assur- 
ance Corporation, etc. Judgment for plaintiff, defendant’s motion for a new 
trial was overruled, and defendant brings error. 

Affirmed. 

Statement of Facts by Jenkins, P. J. 

This was a suit on a policy of liability insurance, brought by the insured 
to recover sums of money paid by it for hospital bills, nursing, and surgical 
treatment to a person who had been injured by the automobile specifically 
covered by the terms of the policy. It is undisputed that the person injured was 
run down by the automobile while it was being operated by an employee of 
the plaintiff, in the scope of his duties; that the plaintiff incurred and actually 
paid the items of expense sued for in having the injured person treated; and 
that such injured person died within a few days after the injury. By the terms 
of the policy sued on, the defendant contracted to settle or defend claims result- 
ing from liability imposed upon the insured by law for damages on account of 
injuries sustained by any person except those specifically excepted, and to pay 
and satisfy judgments rendered against the insured in legal proceedings de- 
fended by the defendant, and to protect the insured against levy of executions 
thereunder; “to pay all expenses incurred by the corporation [the defendant] 
for investigation, negotiation, and defense of any such claims or proceedings” 
and “the expense incurred by the assured for such immediate medical or 
surgical relief as shall be imperative at the time any such injuries are sustained.” 
The policy contained, among other provisions, the following condition: “Con- 
dition D. The assured, when requested by the corporation, shall aid in effecting 
settlements, in securing evidence and the attendance of witnesses, in defending 
suits, and in prosecuting appeals, and shall at all times render to the corpor- 
ation all cooperation and assistance in the assured’s power. The assured shall 
not voluntarily assume any liability, settle any claim or incur any expense, 
except at the assured’s own cost, or interfere in any negotiation for settlement 
or legal proceeding, without the consent of the corporation previously given in 
writing, but the assured may provide, at’the expense of the corporation, such 
immediate medical or surgical relief as may be imperative at the time any such 
injuries are sustained.” 

More than sixty days before the suit was filed, the plaintiff drew a draft on 
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the insurance company tor $607.88, being the amount it had expended in the 
treatment of the injured person, and for which suit was filed, plus an item of 
$140.50 for her burial expenses. This draft was rejected by the defendant, and 
the following letter was written by the defendant to the plaintiff: “Your draft 
in the amount of $607.88 drawn on this office was presented for payment this 
morning and same was refused. Your policy contract gives you no right to 
draw a draft on this office for any expense what so ever. In fact, it appears 
that you have paid these various charges not on account of the liability involved, 
but on account of the contracts you made with various parties for the treatment 
of this injured. Our policy does not undertake to protect you against any con- 
tractual rights that others may have against you. This case is by no means 
settled, and your paying for all of the various charges certainly can be construed 
as an admission right in the defense of any suit that may be brought. If the 
corporation’s rights are prejudiced, kindly accept this as notice that in the event 
suit is filed the corporation will undertake to abide by the policy contract under 
the reservation of right to deny liability under the contract on account of its 
rights being materially prejudiced by your action in authorizing and assuming 
the various expenses in this case.” 

Thereafter, and on January 22, 1931, before the suit was filed March 22, 1931, 
and again on February 20, 1931, counsel for plaintiff communicated with the de- 
fendant, requesting a settlement of the claim. So far as the record discloses, no 
offer to pay anything was ever made by the defendant to the plaintiff, although 
the record does indicate that at one time the defendant offered to pay the doctor 
who had attended the injured person $250, provided he would settle all of the 
other bills out of that sum. No such offer appears, however, to have been made 
to the plaintiff, who paid all of the expenses. 

The defendant, by its answer, merely denied, in general terms, the various 
parapraphs of the petition. By. an amendment it set forth the quoted condition 
D of the policy and alleged that the action of the plaintiff in paying the various 
bills amounts to a breach of that condition. The amendment further alleged 
that the defendant was not liable because the expense sued for was not “in- 
curred by the assured for immediate and imperative surgical relief.” 

The jury found in favor of the plaintiff in the amount sued for, and allowed 
25 per cent. thereon as damages, and $150 as attorney’s fees. The defendant 
now excepts to the order overruling its motion for a new trial. 

Boykin & Boykin, of Carrollton, for plaintiff in error. 

Hall & Jones, of Newnan, for defendant in error. 

Syllabus Opinion by the Court. 

JENKINS, P. J. 

[1, 2] 1. Where, by the terms of a policy insuring a named concern against 
fiability on account of the operation of a described automobile, the insured is 
authorized to provide “at the expense of the corporation [the insurer] such im- 
mediate medical or surgical relief as may be imperative at the time any such 
injuries are sustained,” the insured is constituted the agent of the insurance 
company for the purpose of providing for such immediate medical or surgical 
relief as may be imperative to a person injured by reason of the automobile 
covered by the policy, and the liability imposed upon the insurer by such pro- 
vision of the contract is independent of the other obligations of the policy. 36 
C. J. p. 1095, § 72; Kelly v. Maryland Casualty Co., 89 Minn. 337, 94 N. W. 889; 
Upton Cold Storage Co. v. Pacific Coast Casualty Co., 162 App. Div. 842, 147 
N. Y. S. 765. Consequently, the right of the insured to furnish the medical or 
surgical relief authorized by the policy could not be limited to cases where the 
circumstances surrounding the injury were such as to render the insured liable 
inadamages to the person injured 

[3] 2. The term “such medical or surgical relief as may be imperative,” as 
employed in the policy, world not only involve the calling of a surgeon to ad- 
minister temporary relief while such injured person was unconscious, but would 
also involve hospital treatment, nursing, and such other medical or surgical 
treatment as might be “imperative”’* during the period immediately following 
the injurv. Dunham v. Philadelphia Casualty Co., 179 Mo. App. 558. 162 S. W. 
728. And see. also, Employers’ Liability, ete., Corp. v. Light, etc., Co., 28 Ind. 
App. 437, 63 N. E. 54. 
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[4] 3. The furnishing of medical and surgical relief, including hospitaliza- 
tion and nursing, to a person injured by being struck by the automobile covered 
by the poicy sued on in the instant case, and who was so seriously injured that 
she died within a few days thereafter, and the assumption by the insured of 
liability for the expense thus incurred, could not amount to a breach of the con- 
dition of the policy that the insured should not “voluntarily assume any liability, 
settle any claim or incur any expense except at the assured’s own cost, or in- 
terfere in any negotiation for settlement or legal proceeding, without the con- 
sent of the corporation previously given in writing,” in view of the express pro- 
vision of the policy, attached to the condition itself, that the insured might pro- 
vide, at the expense of the insurer, such immediate medical or surgical relief as 
might be imperative at the time any such injury was sustained. The case differs 
from American Automobile Ins. Co. v. Fidelity & Casualty Co., 159 Md. 631, 
152 A. 523, in that in that case the insured had breached the condition of the 
policy by signing a statement acknowledging himself at fault in a collision of 
automobiles and agreeing to pay for the repairs on the other car and for the 
loss of its use; whereas, in the instant case, the insured made no acknowledg- 
ment of liability for damages on account of the accident, but merely afforded 
to the injured person medical and surgical relief, as was authorized under the 
express terms of the policy. 


[5] 4. Under the terms of the policy sued on, it was not only provided that 
the insured should co-operate with the insurer in protecting the latter’s inter- 
ests in all matters involving liability thereunder, which, under some authorities, 
would authorize the insured, without any express authority, to provide medical 
treatment at the expense of the insurer in cases of emergency, where the circum- 
stances imperatively require it, irrespective of any final determination as to 
whether or not the circumstances were such as would render the insured liable 
for the injury, but it was expressy provided that such medical or surgical treat- 
ment might be provided for by the insured at the expense of the insurer, and 
that the insurer should pay the expense incurred by the insured “for such 
medical or surgical relief as shall be imperative at the time any such injuries 
are sustained.” While the authority thus given the insurer might not be taken 
to authorize the incurring of expense by the insured under circumstances such 
as would clearly, plainly and palpably indicate that there could be no possible 
liability on the part of the insured, and shoud not be taken to authorize the 
insured to incur exorbitant and unreasonable liability, such as would amount to 
a fraudulent exercise of the authority given under the terms of the policy, still 
the authority given by the policy does not only specifically authorize, but might 
reasonably be construed to require, the insured to safeguard the interests of the 
insurer by providing reasonable medical relief in all cases of emergency, where 
it is not palpably clear and plain that the insured would not be liable for the 
injury. This being true, the liability assumed and paid by the insured as agent 
for the insurer amounts to a loss incurred by the insurer under the terms of the 
policy within the meaning of the Civil Code 1910, § 2549. 

(a) Accordingly, where it was shown that the insured had made a demand 
upon the insurer for repayment of amounts actually expended by the insured for 
medical, surgical, and hospital treatment, including nursing, of a person injured 
by the operation of the automobile covered by the policy, and that there had 
been a refusal to pay, persisted in for sixty days before the filing of the suit, 
the provisions of the Code section cited, authorizing the assessment of damages 
and attorney’s fees against the insurance big poe were applicable. See, in this 
connection, Missouri State Life Ins. Co. igh oe 1 Ga. App. 446 (6) 466, 58 
S. E. 93; American National Insur: ince Co. . Brantley, 38 Ga. App. 505, 144 S. 
E. 332; Alliance Insurance Co. v. Williamson, 36 Ga. App. 497, 503, 137 S. E. 


277. 

[6] (b) Where the insured, as agent for the insurer, provided medical and 
surgical treatment for a person injured, and incurred liability for the payment 
thereof- (Willingham v. Glover, 28 Ga. App. 394 (3), 111 S. E. 206), a letter from 
the insurer, instructing the insured to refer all persons having claims on ac- 
count of the injury to counsel for the insurer, and further instructing the insured 
not to pay the bills for such treatment with a view to looking to the insurer for 
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reimbursement, but making no reference to the reasonableness or unreasonable- 
ness of any such expense, or bill submitted, could not illustrate the good faith 
of the insurer in refusing to pay the expense for which the insured had already 
become liable, upon demand being thereafter made for such payment. Accord- 
ingly, the court did not err in excluding such a letter when offered in evidence 
by the insurer. 

[7] (c) The fact that the insured, when demanding payment from the in- 
surer, might have included in the demand a specified amount disbursed by the 
insured for the burial expenses of the person injured, who had afterwards died, 
would not defeat the right to sue for and recover the penalty and attorney’s 
fees authorized under the Civil Code 1910, § 2549, where the response to such a 
demand was failure to pay any amount and a statement that it appeared to the 
insurer that the insured had “paid these various charges not on account of the 
liability involved, but on account of the contracts you made with various parties 
for the treatment of this injured,” and where there was no objection to the 
amount of the claim because it included the burial expenses of the injured per- 
son in addition to the itemized amounts paid for her treatment. See, in this con- 
nection, Central Mutual Ins. Co. v. Graham, 24 Ga. App. 199 (4), 99 S. E. 434; 
Fireman’s Fund Ins. Co. v. Hardin, 40 Ga. App. 275, 279, 149 S. E. 318. 

5. There was no contention by the defendant in the instant case, either be- 
fore the suit was filed, or in its pleadings, that the amount actually expended by 
the plaintiff for surgical, medical, and hospital treatment for the injured person 
was unreasonable, but, so far as the record discloses, such contention is made 
for the first time in this court. Since it appeared, without dispute, that the 
plaintiff had actually incurred and paid the expense sued for, the only question 
to be submitted to the jury, aside from the questions of damages and attorney’s 
fees, was whether the expense incurred was for such immediate medical or sur- 
gical relief as was imperative at the time the injuries were sustained. The 
charge of the court was clear and explicit as to this issue, and for no reason as- 
signed was it erroneous, either as giving improper instructions or as failing to 


give instructions which should have been given. The verdict was authorized, 
and cannot be here set aside. 


Judgment affirmed. 
Stephens and Sutton, JJ., concur. 


ABRAHAM v. HARTFORD FIRE INS. Co. 
No. 41552. 
Supreme Court of Iowa. 
Oct. 19, 1932. 
244 Northwestern Reporter 675. 

4. INSURANCE. 

In action on automobile theft policy, whether insured was unconditional and 
sole owner, where she had assigned certificate of registration to daughter, held 
tor jury. 

(For other cases, see Insurance, Dec. Dig. § 668[5].) 


Appeal from District Court, Woodbury County; Robert H. Munger, Judge. 
Action to recover for the loss of an automobile by theft, under the pro- 
visions of an insurance policy. The defendant pleaded that the plaintiff was not 
the owner of the automobile in question, and therefore the policy was void 
under its terms and provisions. The cause was submitted to a jury which re- 
turned a verdict in favor of the plaintiff, and the defendant prosecutes this appeal. 
Affirmed. 


Henderson, Hatfield & Wadden, of Sioux City, and Myers & Snerly, of 
Chicago, Ill., for appellant. 

Griffin, Griffin & Griffin, of Sioux City, for appellee. 

Favit.e, J. 


The appellee is a widow living with her son and a daughter who had at- 
tained her majority. The appellee was the owner of the automobile involved in 
this action, and on or about January 15, 1929, she executed an assignment of the 
certificate of registration and the same was filed in the proper office, showing by 
its terms a transfer of said automobible from the appellee to her daughter. A 
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year thereafter, to wit, on January 14, 1930 the appellee procured a policy of in- 
surance from the appellant providing for the payment of damages in the event 
of the theft of said automobile. In Nobember following the automobile was 
stolen. 


The policy sued upon provides, in part, as follows: “This entire policy shall 
be void * * * if the interest of the assured in the subject of this insurance be or 
become other than unconditional and sole ownership, or in case of transfer or 
termination of the interest of the assured other than by death of the assured, 
or in the case of any change in the nature of the insurable interest of the assured 
in the property described herein either by law or otherwise.” 

The main issue tendered by the appellant in the case was that the policy was 
void by virtue of this provision, and it is appellant’s contention that under the 
evidence the appellee was not the unconditional and sole owner of the automobile 
at the time the policy of insurance was taken out. In support of its contention 
in this regard the appellant relies on the transfer of the certificate of registration 
from the appellee to her daughter Mary, and upon written statements made by 
the appellee to the agent of the appellant to the effect that the appellee had 
transferred the ownership of said car to her daughter prior to the time of the 
writing of said policy of insurance. 

The appellee combatted this evidence of the appellant with her own testi- 
mony, and that of other witnesses, tending to corroborate her, to the effect that 
she was unable to read or write, that the contents of said written instruments 
were not fully made known to her, and that they were obtained by false repre- 
sentations made to her at the time of their execution; and it was further con- 
tended by the appellee that the claimed transfer of the ownership of said auto- 
mobile from her to her daughter was merely colorable. It is her contention that 
after the death of her husband a claim was filed in his estate, and that, fearing 
that said automobile might be made subject to the payment of said claim, she 
made the colorable transfer of ownership of the same to her daughter, as evi- 
denced by the transfer of said registration card, and that she had no intention 
to and did not in fact part with the ownership of said automobile. 

The evidence was in conflict with regard to this matter, and the court sub- 
mitted the question to the jury for it to determine the fact under the record as to 
whether or not the appellee was the unconditional and sole owner of said auto- 
mobile at the time the said policy was written. 

[1] I. The appellant contends that the court erred in permitting appellee and 
her witnesses to testify in contradiction of the written statements made by the 
appellee and in contradiction of the certificate of registration. 


We do not think there is merit in the appellant’s contention at this point. The 
question was essentially one of fact as to whether or not the appeleee was the 
unconditional and sole owner of the automobile at the time the policy of insur- 
ance was written. The transfer of the registration card, under‘the statute (Code 
1931, § 4961 et seq.), is not conclusive evidence of the transfer of the title, at 
least as to third parties. In Davenport v. Pierce, 194 Iowa, 1152, 190 N. W. 942, 
we held that such statute had no direct relation to the rights and equities which 
may exist as between successive owners or purchasers of such property. We there 
held that the primary purpose of the statute is (1) to promote the safe and 
convenient use of public highways by this class of vehicles, and (2) to insure 
regular and prompt payment of license fees and taxes imposed thereon. 

To like effect see, also, Cerex Co. v. Peterson, 203 Iowa, 355, 212 N. W. 890. 

[2] II. Appellant complains of the instruction of the court submitting the 
question of the effect of the transfer of the certificate of registration. 


The instruction was to the effect that the transfer of the certificate of 
registration was merely prima facie evidence of ownership in the daughter, and 
that such prima facie evidence could be met by other evidence showing that 
appellee was the unconditional and sole owner of the automobile, and that it was 
for the jury to determine from the facts and circumstances whether the appellee 
had proven by a preponderance of the evidence that she was such unconditional 
and sole owner. The appellant cannot complain of the instruction in the light of 
our holdings. 


[3] III. As between the parties to this action the appellee had the right to 
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show that the purported transfer of the automobile to her daughter was in fact 
merely colorable, and that the title to the property did not in fact pass. In other 
words, the appellee was entitled to show what was in fact the true agreement 
between her and her daughter as against the claim of the appellant, a third party, 
that the title had been transferred. See Mosher v. Iowa Mut. Ins. Co., 212 Iowa, 
85, 235 N. W. 743; Smith v. Farm Property Mut. Ins. Ass’n, 199 Iowa, 693, 202 
N. W. 508; Moore v. St. Paul Fire & Marine Ins. Co., 176 Iowa, 549, 156 N. W. 
676; Cone v. Century Fire Ins. Co. 139 Iowa, 205, 117 N. W. 307. See, also, 
Peters v. Goodrich, 192 Iowa, 790, 185 N. W. 903. 

[4] IV. The appellant contends that the court erred in overruling appellant's 
motion for a directed verdict. Appellant’s contention in this regard is chiefly to 
the effect that the policy of insurance provided that the assured was the uncon- 
ditional and sole owner of the property, and it is appellant’s contention that as a 
matter of law, under the record the appellee did not show herself to be such 
unconditional and sole owner. 

As we have previously pointed out, under the record in this case that ques- 
tion became one of fact for the determination of the jury. The court did not err 
in overruling the appellant’s motion for a directed verdict. As bearing somewhat 
on the question, see Beckley v. Nat. Fire Insurance Co., 194 Iowa, 1106, 190 N. W. 
954. 

[5] V. Appellant contends that the court erred in giving an instruction on the 
weight to be given verbal admissions. The complaint is that the instruction was 
not “a properly balanced” instruction. We had occasion to review this question in 
the recent case of Davis v. City of Dubuque, 209 Iowa, 1324, 230 N. W. 421, 
where the subject was fully discussed. The specific objection lodged against the 
instruction in the instant case is that in balancing the instruction the court said: 
“However, if it appears that such verbal declarations or statements were volun- 
tarily and freely made, and that they were understandingly made, clearly remem- 
bered and correctly given, they are often satisfactory evidence.” 

Appellant’s contention is that this instruction was erroneous because of the 
omission of the word “most” before the word “satisfactory.” It is true that this 
instruction, which is commonly referred to as a “stock instruction,” generally uses 
the qualifying adverb “most”; but we do not think that it was reversible error to 
omit it from the instruction as given by the court. The instruction. appears to 
have been properly balanced, and in almost identical form was approved by this 
court in Allen yv. Kirk, 81 Iowa, 658, 47 N. W. 906. 

We find no error in the record warranting a reversal of the case. The motion 
for a taxation of penalty, which was ordered submitted with the case, is over- 
ruled. 

The judgment appealed from is affirmed. 

Stevens, C. J., and De Graff, Albert, and Wagner, JJ., concur. 


OFFICER v. AMERICAN EAGLE FIRE INS. CO. No. 31815. 
Supreme Court of Louisiana. July 20, 1932. 
Rehearing Denied Oct. 4, 1932. 

143 Southern Reporter 500. 


1. INSURANCE. 

Mortgagee of automobile covered by fire policy containing clause making 
proceeds payable to mortgagee, as his interest might appear, Aeld bound by award 
of appraisers appointed by insurer and insured, notwithstanding mortgagee was 
not party to appraisement. 

Mortgagee was bound by the appraisers’ award, which was made in 

accordance with terms of policy, since the policy throughout showed that 
it was intended to evidence a contract between the insurer and the in- 
sured and not one between the insurer and the mortgagee, and under 
the clause making proceeds, if any, payable to the mortgagee, as his in- 
terest might appear, the insured mortgagor remained the party in in- 
terest, to control the insurance and the adjustment of the loss, and the 
mortgagee was only a conditional appointee of the mortgagor to receive 
part of the proceeds in case of loss. 


(For other cases, see Insurance, Dec. Dig. § 574[5].) 
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Certiorari to Court of Appeal, First Circuit. 

Suit by Henry R. Officer against the American Eagle Fire Insurance Com- 
pany and others. To review a judgment of the Court of Appeal (139 So. 719), 
amending and affirming a judgment of the trial court, the named defendant 
brings certiorari. 

Judgment of the district court and judgment of the Court of Appeal reversed, 
and judgment rendered in accordance with opinion. 

Hardin & Coleman, of Shreveport, for American Eagle Fire Ins. Co. 

Thompson & Ferguson, of Leesville, for Mrs. Lucy Ferguson. 

Woosley & Cavanaugh, of Leesville, for Henry R. Officer. 

Opom, J. 

An automobile owned by P. L. Ferguson was insured against loss by fire in 
the defendant insurance company, and was burned during the life of the policy. 
The insurance company admitted liability but a dispute arose between it and 
Ferguson, the assured, as to the amount of loss or damage sustained. 

The insurance policy is standard in form and contains the following clause: 

“In case the assured and this company shall fail to agree as to the amount 
of loss or damage, each shall, on the written demand of either, select a compe- 
tent and disinterested appraiser. The appraisers shall first select a competent 
and disinterested umpire; and failing for fifteen (15) days to agree upon such 
umpire, then, on the request of the assured or this company, such umpire shall 
be selected by a judge of the Court of record in the county and state in which 
the appraisal is pending. The appraisers shall then appraise the loss and damage 
stating separately sound value and loss or damage; and failing to agree, shall 
submit their differences only to the umpire, an award in writing of any two, 
when filed with this company, shall determine the amount of sound value and 
loss or damage.” 

An appraisal of the amount of loss and damage was made in writing by ap- 
praisers appointed by the assured and the insurer, and was forwarded to the in- 
surance company. The appraisers fixed the sound value of the property des- 
troyed at $200. The policy provides that the maximum liability under it should 
not exceed three-fourths of the value of the property destroyed, and the insur- 
ance company admits liability in the sum of $150, which amount it tendered. 

At the time the automobile was insured, it was under mortgage held by Dr. 
H. R. Officer, and there was written into the policy the following loss payable 
clause: “Subject to all the provisions, exclusions, conditions and warranties con- 
tained in this policy, loss, if any, payable as interest may appear, to the assured 
and Dr. H. R. Officer.” 

The balance due Dr. Officer, the mortgagee at the time of the loss, was 
$511.20. He brought suit for that amount against the succession representative 
of the assured (the assured having died) and the insurance company, his con- 
tention being that he is not bound by the award made by the appraisers because 
he had no part therein, was not notified that an appraisal was to be made, and 
was not given an opportunity to appoint an appraiser. 

The insurance company contends that all parties, it, the assured, and the 
mortgagee, are bound by the award made by the appraisers; that the sound 


value of the property destroyed as fixed by them must be accepted by all par- 
ties as the basis for the settlement. 


The trial judge held that neither the assured nor the mortgagee was bound 


by the award*and disregarded it. There was judgment against the insurance 
company for a larger amount, and the case was carried to the Court of Appeal 
for the First ‘Circuit by the insurance company, and it was held by that court 
that: 

“Under the agreement in the chattel mortgage, as well as in the policy, Dr. 
Officer was, for all practical purposes, made the assured. He was not consulted 
on the subject of an appraisement by either the insurance company or Ferguson 
[the assured]; he was not notified that one was to be made, nor given an op- 
portunity to name an appraiser nor made a party to the appraisement. Mr. Fer- 
guson, at the time of the loss, did not have any except a contingent and possible 
residuary interest in the policy. He did not represent Dr. Officer nor have any 
power or authority, from him to enter into an appraisal agreement. * * * This 
insurance company, aware that its policy was payable as above stated, took no 
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steps to effect a settlement contradictorily with Dr. Officer. The appraisement 
in question is not binding on him.” 

The insurance company applied for writs which were granted, and the case 
is now before us on the sole questions whether Dr. Officer, mortgagee, and the 
succession representative of the assured are bound by the award made by the 
appraisers. 

1. The facts pertinent to the issue here involved are that Mr. Ferguson pur- 
chased an automobile from Copeland’s Garage for $1,692, of which amount $925 
was paid in cash, and the balance of the price was represented by one principal 
note for $767, secured by vendor’s privilege and chattel mortgage on the car. 
The note and the mortgage provided that the purchaser should pay the balance 
in monthly installments of $42.60. 

The chattel mortgage contained the following stipulation with reference to 
insurance on the car: 

“Vendor may insure said property against fire and theft to properly protect 
purchaser, seller and seller’s assignee. Purchaser agrees to pay the premium 
upon demand and that on failure to do so, payment of said premium shall be se- 
cured by this mortgage.—The proceeds of any insurance, whether paid by rea- 
son of loss, injury return premium or otherwise, shall be applied toward the re- 
placement of the property or payment of this obligation, at the option of the 
vendor.” 

This is the stipulation in the chattel mortgage referred to in the opinion of 
the Court of Appeal. It does not appear that the vendor had the car insured as 
it might have done under the above clause of the chattel mortgage. But Fergu- 
son, the purchaser, had it insured in his name against loss by fire and theft in 
the sum of $1,150, with loss, if any, “payable as interest may appear to Assured 
and Dr. H. R. Officer.””. Mention is made in the policy of the balance due there- 
on amounting to $767, payable in monthly installments of $42.60. The following 
clause is found in the policy: 

“This policy shall be void in event of violation by the assured of any agree- 
ment, condition or warranty contained herein or in any rider now or hereafter 
attached hereto.” 

The policy nowhere mentions the interest of the mortgagee, nor is there any 
stipulation therein for his protection. On the contrary, it provides that the pol- 
icy may be canceled at any time upon request of the assured, and further that: 

" “This policy may be canceled at any time by the company by giving to the 
assured five (5) days written notice of cancellation with or without tender of the 
excess of paid premium above the pro rata premium for the expired time, which 
excess. if not tendered, shall be refunded on demand.” 

The policy does not provide that the mortgagee shall be consulted or notified 
as to any change made which might affect the obligation of the insurer or the 
rights of the assured. It is provided that the policy shall become void if the as- 
sured should use the property for purposes other than those stated therein or 
if his ownership therein should at any time become divested by any process 
whatever, and this without notice to the mortgagee. It is provided also that, in 
case of loss or damage to the property during the life of the policy, the amount 
of such loss or damage, in case of a dispute between the assured and the insurer, 
shall be determined by two appraisers, one appointed by the assured and the 
other by the insurer, and, if the two cannot agree, an umpire shall be named by 
the two appraisers, and that: 

“An award in writing of any two, when filed with this company, shall determine 
the amount of sound value and loss or damage.” 

This policy throughout shows that it was intended to evidence a contract 
between the insurer and the assured, and not one between the insurer and the 
mortgagee. The mortgagee was not intended to be and was not made a party 
to it. He was designated as the payee of a part but not all the proceeds there- 
of in case of loss or damage. The insurance was made payable to him only as 
interest might appear. His interest in the policy was not commensurate with 
the amount of the insurance which exceeded by far the amount originally due 
him. The contract between the vendor of the car and the purchaser provided 
that the balance due should be paid in monthly installments, so that the balance 
due the mortgagee at the time of loss or damage to the property necessarily de- 
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pended upon the amounts paid by the mortgagor. In other words, the pro rata 
amount of the proceeds of the loss, if any, was not definitely fixed but was purely 
contingent, “as interest might appear.” 

This policy was in no sense a contract between the insurer and the mort- 
gagee. The assured owned the property covered and controlled it. He consent- 
ed that in case of loss or damage to his property by fire a portion of the pro- 
ceeds of the policy should be paid by the insurer to the mortgagee, as his inter- 
est might appear. This provision in the policy did not constitute the mortgagee 
“virtually the assured,” as was held by the Court of Appeal. 

[1] 2. The clause in this policy making the proceeds, if any, payable to the 
mortgagee, as his interest might appear, is what is generally referred to as an 
ordinary or open mortgage payable clause, under which the assured mortgagor 
remains the responsible party, or party in interest, to control the insurance and 
the adjustment of the loss. Under policies containing such a clause, the con- 
tract remains one exclusively between the insurer and the property owner. The 
mortgagee is only a conditional appointee of the mortgagor to receive part of 
the proceeds in case of loss. As such conditional appointee, the mortgagee was 
entitled to receive so much of any sum that might become due under the policy 
as did not exceed his interest as mortgagee, and no more. 

3. In the case of Atlas Reduction Company v. New Zealand Ins. Co., 138 F. 
497, 505, 71 C. C. A. 21,9 L. R. A. (N. S.) 433, Justice Van Devanter, then a 
member of the Circuit Court of Appeals, Eighth Circuit, in discussing the pur- 
pose and effect of the ordinary loss payable clause in an insurance policy, said: 

“The purpose and effect of loss payable indorsements upon policies of in- 
surance have frequently been considered in the courts, and, in the absence of 
some provision, to the contrary, it has been quite uniformly held that such an 
indorsement is a mere appointment of a payee to receive payment of the in- 
sured’s loss, and does not create a new contract of insurance with the payee, or 
abrogate or waive any condition of the policy.” 

The general rule is stated in 14 R. C. L. § 534, p. 1365, as follows: 

“Under the ordinary loss payable clause, a mortgagee is bound by an award, 
though he was not notified of and did not take part in the appraisal according 
to the better view, especially where he is not entitled to the whole insurance, 
but some courts hold that in such a case the mortgagee is entitled to be a party 
to the proceedings. The former view is extended and applied even though the 
policy contains a union mortgage clause. Where a policy has been assigned, to 
the knowledge of the insurer, an adjustment between it and the insured is not 
binding on the assignee unless the assignor acted as his agent.” 

In Chandos, Adm’r, v. American Fire Insurance Co., 84 Wis. 184, 54 N. W. 
390, 19 L. R. A. 321 it was held that: “A mortgagee to whom insurance is made 
payable as his interest may appear, but who is not entitled to the whole insur- 
ance, need not be made a party to or given notice of an appraisement of dam- 
ages to the property insured.” 

In Collinsville Savings Society v. Boston Insurance Co., 77 Conn. 676, 60 A. 
647, 69 L. R. A. 924 it was held that: “An open mortgage clause attached to a 
policy of fire insurance, which merely provides that loss, if any, shall be paid to 
a mortgagee as his interest may appear, does not create any contract relations 
between the mortgagee and insurer, or give the mortgagee a right to participate 
in arbitration proceedings to fix the amount of loss; and, therefore, he will be 
bound by the award, although he was given no opportunity to be heard.” 

In Erie Brewing Co. v. Ohio Farmers’ Ins. Co., 81 Ohio St. 1, 89 N. E. 1065, 
25 L. R. A. (N. S.) 740, 135 Am. St. Rep. 735, 18 Ann. Cas. 265, the Supreme 
Court of Ohio held that a mortgage clause attached to a fire insurance policy 
making the loss, if any, under the policy, payable to the mortgagee as his inter- 
est may appear, “is not an assignment of the policy to such mortgagee, and, in 
the absence of fraud or collusion, he is bound by the award of appraisers pro- 
vided for and required by the terms of the policy in the event of a disagreement 
between the insured and the insurance company as to the amount of the loss, 
although the mortgagee was not a party to, and had no notice of, the appraise- 
ment and award.” 

4. It is suggested that the courts are divided in their holdings as to the ef- 
fect of the opén mortgage payable clause in fire insurance policies in so far as 
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the rights and privileges of the mortgagee in making adjustments of the loss are 
concerned. But our reading of the reported cases has convinced us that there 
is in fact no division at all, and that there is no dissent from the rule announced 
in the above cases and in the text found in Ruling Case Law, as cited above. 
A casual surface reading of some of the cases may indicate that the courts are 
divided; but a careful reading of these cases ordinarily cited in support of the 
contrary view will show that the policy itself and the clause inserted therein 
which the courts had under consideration were altogether different from those 
considered in the above-cited cases and the one which is now before us. 

In some fire policies there is embraced a provision that no act or default of 
any person other than the mortgagee or his agent or those claiming under him 
shall affect the rights of the mortgagee to recover, and.it is generally held that 
the effect of this clause when made a part of or indorsed on the policy is “to 
bring the insurer and the mortgagee into relations of privity, to convert the 
mortgagee into a party to the contract of insurance, to give to the mortgagee 
separate and distinct protection to his interest, to create in him an interest un- 
der the policy distinct from that of the property owner and to in fact make 
him the assured.” 

The loss clause inserted in such policies is generally referred to as the 
“union mortgage clause.” The distinction between the “union mortgage clause” and 
the ordinary or open mortgage clause is discussed in the case of Collinsville Sav- 
ings Society v. Boston Ins. Co., supra, from which the above is quoted. 

In a case note found in 25 L. R. A. (N. S.) 740, where the Erie Case is 
reported, it is stated that the authorities are “unanimous in holding that a union 
mortgage clause in a policy of insurance operates as a separate and independent 
insurance of the mortgagee’s interest.” 

In some of the cases it was found that the policies contained a provision 
making the entire proceeds, in case of loss or damage, payable to the mortgagee. 
In all such cases it is held that such a loss payable clause operates as a complete 
and unconditional assignment of the policy by the assured to the mortgagee. In 
other cases it was found that the entire amount of the insurance carried was less 
than the amount shown in the policies to be due the mortgagee and in some that 
the insurance was carried solely for the protection of the holders of the mortgage. 

In all such cases it is held that no adjustment of the loss made between the 
owner of the property and the insurer is binding upon the mortgagee. This is 
upon the theory that in such cases the mortgagee is a party to the contract or 
that there was an assignment of the policy. 

5. Counsel for Dr. Officer, the mortgagee, cite the case of First National 
Bank of Duluth v. National Liberty Ins. Co. of America, 156 Minn. 1, 194 N. W. 
6, 7, 38 A. L. R. 380, where it was held that an adjustment of the loss made by 
appraisers appointed by the assured and the insurance company according to the 
terms of the policy was not binding upon the mortgagee. After citing a long list 
of authorities in support of its conclusions, the court said: “This seems to us so 
palpably right that discussion is unnecessary, and we hold that the mortgagee has, 
under such a clause in the policy, the legal right to participate in an adjustment 
of the loss.” (Italics the writer’s.) 

It will be noted that the court said that “under such a clause in the policy” 
the mortgagee was entitled to participate in the adjustment. The clause in the 
policy referred to made the “loss if any payable to the mortgagee,” which, under 
all the decisions, amounts to an unqualified assignment of the policy. The holding 
in this case is concisely stated in the syllabus as follows: 


“Where a policy makes the loss, if any, payable to the mortgagee the mort- 
gagee is not bound by an adjustment between the insurance company and the 
mortgagor.” 


In support of its conclusions, the court cited Harrington v. Ins. Co., 124 
Mass. 126; Hathaway v. Ins. Co., 134 N. Y. 409, 32 N. E. 40, 17 L. R. A. 514; 
Bergman v. Ins. Co., 92 Ky. 494, 18 S. W. 122, 123, 15 L. R. A. 270; Brown v. 
Ins. Co., 5 R. I. 394; Scottish U. & N. v. Field, 18 Colo. App. 68, 70 P. 149; 
Phenix Ins. Co. v. Omaha etc., 41 Neb. 834, 60 N. W. 133, 25 L. R. A. 679; and 
Georgia Ins. Co. v. Stein, 72 Miss. 943, 18 So. 414, 415. 

In the Harrington Case, decided by the Supreme Court of Massachusetts, the 
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policy was made payable to the mortgagee. In the Hathaway Case the mortgage 
contained a covenant that the building covered by the mortgage should be kept 
insured for the benefit of the mortgagee. In the Bergman Case, the mortgagee 
held a mortgage in excess of all insurance carried, and the “loss was made pay- 
able to him, the mortgagee, by the act and consent of the companies and the 
insured.” In the Brown Case the direction in the policy was that the “loss or 
damage, if any, is payable to the mortgagee,” and the court held that this was 
equivalent to an unconditional assignment of the policy to the mortgagee. In the 
Scottish Union and Phenix Cases the policies contained the “union mortgage 
clauses,” and in the Georgia Ins. Co. Case the court said that: 

“By the express terms of the policy, the loss was made payable to him,” the 
mortgagee. 

The other cases cited are not explicit as to the mortgage clause, and throw no 
light upon the issue now before us. 

6. The case of Erie Brewing Co. v. Ohio Farmers’ Ins. Co., to which we 
have referred, is reported in 25 L. R. A. (N. S.) 740, where there is a lengthy 
case note appended. The annotator criticizes rather severely the court’s holding 
that a “mortgagee clause” attached to a fire insurance policy, which clause makes 
the loss, if any, payable to the mortgagee as his interest may appear, “is not an 
assignment of the policy to such mortgagee, and, in the absence of fraud or col- 
lusion, he is bound by the award of appraisers provided for and required by the 
terms of the policy * * * although the mortgagee was not a party to, and 
had no notice of, the appraisement and award.” 

The annotator says: “This construction is not supported: by any one of the 
other authorities upon this question.” 

The Ohio Supreme Court had before it for construction a policy which con- 
tained the “union mortgage clause,” and it is stated in the note that the court, in 
order to reach the conclusion which it did, “found it necessary to hold that such 
a clause was not intended to create a new and separate contract between the 
insurer and the mortgagee, but merely to designate a payee of the proceeds of 
the insurance upon the occurrence of the loss.” 

The court unquestionably departed from the general rule theretofore fol- 
lowed in construing fire policies containing the “union mortgage clause,” and it 
was its holding in this respect which brought on the critcism. The criticism is not 
leveled at the general proposition, which seems to be unanimously supported by 
the authorities, that in cases where the policy contains the open or ordinary mort- 
gage payable clause, the mortgagee is bound by an appraisement and award made 
by appraisers appointed by the insurer and the assured in accordance with the 
express terms of the contract of insurance. 


7. Counsel for the mortgagee cite the case of Tilley v. Camden Fire Ins. Co., 
139 La. 985, 72 So. 709, 710, in support of their contention. That case is readily 
distinguishable from the one now before us. In that case Stinson’s house was 
insured for $1,350, with loss clause payable to Dr. Tilley, the mortgagee, “as in- 
terest may appear.” The policy was delivered to Dr. Tilley, who held it at the 
time the house was totally destroyed by fire. The insurance company, without the 
concurrence of the assured, Stinson, had an appraisement made, which showed the 
sound value of the property destroyed to be $1,412.61. Proof of loss was made out 
by the insurance company and forwarded to Stinson, who approved it. In stating 
the amount due under the policy, the company inserted the figures $1,059.46, which 
was three-fourths of the loss sustained. “Stinson, not knowing that, under Act No. 
135 of 1900 and Act No. 187 of 1908, he was entitled to the full amount of the 
insurance on the property totally destroyed, did not complain of the adjuster’s 
having invoked the three-quarter value clause, but accepted the figures as correct.” 
The court found that the amount due by Stinson to Dr. Tilley, the mortgagee, 
was $1,330, which exceeded the amount which Stinson had, through error, agreed 
to accept. It was held that Dr. Tilley was not bound by the erroneous adjustment 
accepted by the mortgagor and erroneously approved by him, the mortgagee. 


In the case at bar, there is no allegation or suggestion of error or fraud on 
the part of either the insurer or the assured in making the adjustment. All things 
were done in exact accord with the terms of the policy, and we hold that the 
mortgagee is bound by the award. 
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The precise point here involved has not heretofore been passed upon by this 
court, although there are two cases which hold against the proposition that under 
a fire policy making the loss, if any, payable to the mortgagee, as his interest may 
appear, the mortgagee “is virtually the assured.” 

We refer to the case of Monroe Bldg. & Loan Ass’n v. Liverpool & L. & G, 
Ins. Co., 50 La. Ann. 1243, 24 So. 238, where it was held that the relation between 
the insurer and the insured was not changed or affected by the loss payable clause 
in favor of a mortgagee creditor, and the case of Hardy v. Commercial Standard 
Ins. Co., 172 La. 509, 134 So. 407, 410, where that holding was approved. 

[2] 8. We find no merit in the contention that the provision in a fire insurance 
policy for the appointment of appraisers by the insurer and the assured to ascer- 
tain the amount of loss and damage is contrary to public policy and therefore 
illegal. Counsel cite Saint v. Martel, 127 La. 73, 53 So. 432; Myevre v. Liberty 
Realty & Securities Co., 156 La. 496, 100 So. 694; and Gauche v. Building Co., 125 
La. 530, 51 So. 578, in support of the proposition that: 

“Courts will not compel persons to appoint arbitrators, nor will they otherwise 
enforce agreements whereby persons undertake, with regard to matters arising in 
the future, to close the doors of the courts against themselves.” 

These cases are not in point. By inserting such a clause or provision as that 
above mentioned, in an insurance contract, the parties do not undertake to close 
the doors of the courts against themselves with “regard to matters arising in the 
future.” The purpose of the provision is merely to provide a method of ascer- 
taining the sound value of the property destroyed and the amount of loss or 
damage sustained by the assured when liability is admitted by the insurer. It is 
not intended that the appraisers shall determine the question of liability, but only 
the amount thereof when liability is admitted. Such provisions in fire policies have 
been repeatedly sustained by the courts. 

The case of Hamilton v. Liverpool & L. & G. Ins. Co., 136 U. S. 242, 10 S. 
Ct. 945, 949, 34 L. Ed. 419, is directly in point. The court said that the conditions 
of the policy “clearly and unequivocally manifest the intention and agreement of 
the parties to the contract of insurance that any difference arising between them 
as to the amount of loss or damage of the property insured shall be submitted, at 
the request in writing of either party, to the appraisal of competent and impartial 
persons,” and, 

“Such a stipulation, not ousting the jurisdiction of the courts, but leaving the 
general question of liability to be judicially determined, and simply providing a 
reasonable method of estmating and ascertaining the amount of the loss, is un- 
questionably valid, according to the uniform current of authority in England and 
in this country,” citing numerous cases. 

In Hamilton v. Home Ins. Co., 137 U. S. 370, 11 S. Ct. 133, 138, 34 L. Ed. 
708, the court:said: “A provision in a contract for the payment of money upon a 
contingency that the amount to be paid shall be submitted to arbitrators, whose 
award shall be final as to that amount, but shall not determine the general ques- 
tion of liability, is undoubtedly valid.” 

The case of Glidden Co. v. Retail Hardware Mut. Fire Ins. Co., 181 Minn. 
518, 233 N. W. 310, 77 A. L. R. 616, involved the constitutionality of the arbitra- 
tion provision of the standard fire insurance. policy prescribed by a statute of 
Minnesota. The Supreme Court of that state ruled “that the authority of the 
arbitrators did not extend to a determination of the liability under the policy, 
which was a judicial function reserved to the courts, but that their decision as to 
the amount of the loss, is conclusive upon the parties, unless grossly excessive or 
inadequate or procured by fraud.” 

The case was carried to the United States Supreme Court on a writ, where 
the ruling of the Minnesota court was upheld, the court saying: 

“The present statute substitutes a determination by arbitration for trial in 
court of the single issue of the amount of loss suffered under a fire insurance 
policy.” 

See 284 U. S. 151, 52 S. Ct. 69, 71, 76 L. Ed. 214. 

This method of settling the amount of loss sustained was approved by our 
court in the case of Hart v. Ins. Co., 136 La. 114, 66 So. 558, and in Martin v. 
Home Ins. Co., 16 La. App. 216, 133 So. 773. 





Auto. | Livermore v. Union Indemnity Co. 201 


For the reasons assigned, the judgment of the district court and that of the 
Court of Appeal are reversed, and it is ordered that the tender of $150 made by 
the American Eagle Fire Insurance Company to Mrs. Lucy Ferguson, the succes- 
sion representative of the assured, and to Dr. Henry R. Officer, the mortgagee, be 
accepted as the full amount due under the policy without penalties or costs, except 
such costs as may have accrued prior to the tender. 

O’Niell, C. J., concurs, but is of the opinion that the language ‘of the Joss 
payable clause itself shows that the mortgagee has no right whatever under the 
policy except to receive any loss that may be ascertained to be due to the assured; 
because the loss payable clause is made “subject to all the provisions, exclusion, 
conditions and warranties contained in this policy.” 


LIVERMORE v. UNION INDEMNITY CO. No. 31418. 
Supreme Court of Louisiana. July 20, 1932. 
Rehearing Denied Oct. 4, 1932. 
143 Southern Reporter 708. 
1. INSURANCE. 

Evidence sustained finding that blood clot resulting from accident lodged in 
lungs causing insured’s death, directly and solely by accidental means within terms 
of accident policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

2. INSURANCE. 

Plaintiff suing on accident policy had burden of bringing herself as beneficiary 
within terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

O’Niell, C. J., dissenting. 

Appeal from Civil District Court, Parish of Orleans. Wm. H. Byrnes, Judge. 

Suit by Mrs. Leila Livermore, widow, against the Union Indemnity Company. 
From a judgment for plaintiff, defendant appeals. 

Affirmed. 

J. C. Henriques and Frank T. Doyle, both of New Orleans, for appellant. 

McCloskey & Benedict, of New Orleans, for appellee. 

OveERTON, J. 

The present suit is one brought by Mrs. Henry E. Belden, now Mrs. Leila 
Livermore, to recover from the Great Eastern Casualty Company and the Union 
Indemnity Company in solido, the amount of an accident policy, namely, $7,500, 
and also $7,500, as penalty provided by Act No. 310 of 1910, and reasonable at- 
torney’s fees, as provided by that act. The policy was issued by the Great Eastern 
Casualty & Indemnity Company, of New Orleans. 

By the terms of the policy, Dr. Henry E. Belden, a graduate physician and 
practicing dentist, who caused the policy to issue, was insured “against the effects 
of bodily injuries caused directly, solely and independently of all other causes by 
accidental means, which bodily injuries or their effects shall not be caused wholly 
or in part, directly or indirectly by any disease, defect or infirmity.” 

Dr. Belden was struck by an automobile on the evening of December 24, 1929, 
and received severe rupture of the muscle of the calf of the right leg, also a 
much slighter injury to the left leg, and a comparatively slight scalp wound. On 
January 8, 1930, Dr. Belden, then being at his home, after going downstairs, with 
aid, and after being down there for a while, suddenly collapsed, remained in a 
semiconscious state until the next morning at 5 o’clock, when he died. 

The defense, tersely stated, is, in effect, a denial of the allegation that Dr. 
Belden’s death was due solely, and independently of all other causes, to the acci- 
dent. 

There was judgment for plaintiff for $7,500, the amount of the policy, with 
legal interest from January 9, 1930, until paid; the court not allowing plaintiff’s 
demand for the penalties of $7,500 and reasonable attorney’s fees. The defendants 
have appealed. Plaintiff is satisfied with the judgment, since she asks for no 
amendment. 

To state the issue more specifically, it is the contention of plaintiff that Dr. 
Belden’s death was due to the accident, as its proximate cause, acting independently 
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of all other causes, either directly or indirectly. It is her contention that the 
rupture of the muscle in the calf of the right leg, known as the “gastrocnemius” 
muscle, caused an extensive hemorrhage in that region, which is not disputed; that 
the hemorrhage came from injured vessels; that later, in these vessels, the blood 
underwent coagulation or clotting; and that, still later, a part of the blood clot, 
the part being termed an “embolus,” became dislodged, probably due to the exer- 
cise in coming downstairs from his bed, and was swept by the blood stream to the 
heart, and from there to the lungs, causing death, the cause of death being termed 
“pulmonary embolism.” 

On the other hand, it is the contention of defendants that death was not due 
solely and independently of all other causes to the accident, but was brought about 
by a condition or disease of the heart, termed “chronic myocarditis,” accompanied 
at the end with acute dilation of that organ. 

“Chronic myocarditis,” we judge from the evidence of one of the experts, is 
a term synonymous with “fibrous myocarditis,” which means a replacement of the 
muscle fibers of the heart with connective tissue fibers, the heart being one of the 
organs in which there is never regeneration of the functionating tissue. The con- 
dition or disease, whichever it may be, we also infer from the evidence, weakens 
and enlarges the heart. It is a condition not .uncommon with persons who have 
attained the age of seventy, and is usually of slow progress. It is also the position 
of defendants that, if Dr. Belden’s death was not due solely to chronic myo- 
carditis, this condition was a contributing cause to it. 


In the forenoon of January 8, 1930, Dr. Belden left his room for the purpose 
of going downstairs to witness a carpenter do some work about the place. His 
left leg had then about healed, and so had the scalp wound, but his right leg was 
still swollen and bruised, so much so that he could not put his foot on the floor. 
His physician had provided him with crutches, and encouraged him in walking 
to and from the bathroom, which Dr. Belden did about once a day, though the 
attending physician did not say whether he could go downstairs. Dr. Belden was 
permitted to sit up, but it seems that he did this only once before going down- 
stairs, and then only for a few minutes. He descended the stairway with the aid 
of his crutches and a friend. After a little, he went into the yard, where he sat 
down for a while, resting his right leg on a block, and there watched the car- 
penter at work. He then went in the house at about 10:30, lay down on a couch 
in the dining room to rest, and awoke at about 1:30. He then went into the 
kitchen, spoke to the cook, stood in the kitchen for a few minutes, and then went 
back to the dining room. The cook followed him immediately to the dining room 
to answer a telephone call. At this time Dr. Belden sat down, and when he did, 
he gave a slight outcry. This attracted the attention of the cook. She looked, and 
saw him shaking his head from side to side, and rolling his eyes. He was revived 
somewhat with a wet towel, and made a remark showing that he recognized that 
the end had come. He was permitted to remain on the couch, where he died some 
fifteen hours later. 


As is usual in such cases, an autopsy was had, the autopsy having been con- 
ducted by Dr. Hauser, a highly reputable young pathologist and assistant coroner 
of the parish of Orleans, acting in his official capacity. The procés verbal of the 
autopsy recites, throwing aside medical terms, as far as possible, that death re- 
sulted from chronic myocarditis with acute dilatation, followed by a severe phy- 
sical injury, including rupture of the right gastrocnemius muscle with extensive 
hemorrhage. The protocol of the autopsy recites that the blood vessels of the 
chest were negative, excepting that there was some congestion. No embolus, or 
blood clot, was found in them. The kidneys were slightly contracted and con- 
gested, and showed a few healed tubercules. The spleen showed negative as also 
did the pancreas. 

Dr. Belden was examined some months before his death, and his heart ap- 
peared from the examination to be normal for a man of his age, though, in all 
probability, the chronic myocarditis was then present. Several days before his 
death Dr. Eshleman, on the suggestion of Dr. Belden’s son, who had had some 
experience in a hospital, and who had noticed a slight irregularity in his father’s 
pulse, with the consent of the attending physician, was called in. Dr. Eshleman 
found a slight irregularity in the heat of Dr. Belden’s heart, though, as we ap- 
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preciate his evidence, found the heart virtually normal for a man seventy years of 
age. 

A number of physicians, including eminent specialists, some of them being 
members of the Tulane faculty, were placed on the witness stand. The evidence 
of some of them supports the theory advanced by plaintiff as to the cause of death 
being due directly and solely to the accident, by reason of a clot of blood becom- 
ing dislodged and finding its way into the blood vessels of the lungs, which fre- 
quently means sudden, or comparatively sudden, death. The evidence of others 
of the physicians—about an equal number—supports the finding of the coroner. 
These physicians see no reason to go behind his autopsy. The autopsy is criticized 
by some of them, though they recognize the ability of the assistant coroner, as 
not going sufficiently far to be determinative in a case of this nature. The coroner, 
it may be observed, had no knowledge of the likelihood that such a case as this 
would arise; at least, he had no recollection of possessing knowledge that Dr. 
Belden was insured against death by accident. The physicians, supporting plaintiff’s 
theory, as we appreciate their evidence, take into consideration, and lay stress 
upon, all the circumstances surrounding the death, and the past history of the 
deceased. 

[1] We might be inclined to adhere to the finding at the autopsy, were it not 
for the past history of the deceased, and the fact that plaintiff's theory, as to the 
dislodged clot of blood, seems reasonable to us. These clots, it may be said, are 
not always easily found, and may be overlooked in an autopsy. The past history, 
to which we refer, is that Dr. Belden, up to the evening of the accident, was 
actively engaged in the profession of dentistry. He had always enjoyed excellent 
health. His life was quite active. During the last ten years of his life he was an 
active member of a hunting and fishing club. It has been established by reputable 
witnesses that it was his custom to visit the club at week-ends, upon which occa- 
sions he would go fishing or hunting, usually going by himself. In his hunting 
expeditions, he would drag his perogue over levees, unaided. These hunts included 
duck hunting and jacksnipe hunting. Any one who has ever hunted jacksnipe in a 
sea marsh, knows what a strain it is on the human body to do so. Dr. Belden 
went on a hunt a week before the accident. After these expeditions, Dr. Belden 
did not seem to be unduly fatigued, but was the last to retire at night and the 
first to arise in the morning. 

[2] While we do not question that Dr. Belden had chronic myocarditis, never- 
theless, in these circumstances, we think it more in accord with the facts to hold 
that the sole cause of death, unaided by the condition of the heart, was pulmonary 
embolism—a condition brought on directly by the accident. In other words, while 
we think the burden of proof rests upon plaintiff to bring herself, as the bene- 
ficiary, within the terms of the policy, nevertheless, in our view, she has done so, 
by a fair preponderance of evidence. 

The judgment is affirmed. 

O’Niell, C. J., dissents, being of the opinion that, even though the death of 
the insured was superinduced.by the accident, the death was caused partly and 
indirectly by the disease called “myocarditis”; the policy of insurance being only 
“against the effects of bodily injuries caused directly, solely, and independently of 
all other causes, by accidental means, which bodily injuries or their effects shall 
not be caused wholly or in part, directly or indirectly, by any disease, defect or 
infirmity.” 


EXO v. DETROIT AUTOMOBILE INTER-INSURANCE 
EXCHANGE. No. 37. 
Supreme Court of Michigan. Sept. 16, 1932. 
244 Northwestern Reporter 241. 


1. INSURANCE. 

Automobile liability insurer could not, under facts, escape liability on ground 
of lack of summons in injured person’s proceeding to establish claims against in- 
sured’s estate. 

Facts disclosed that the insurer received notice of the accident, in- 
vestigated, attempted to make settlement, and notified claimants to re- 
duce their claims to judgment; and that it received notice of the petition 
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for the appointment of the administrator of insured’s estate, and knew 

its purpose was to establish the claims. 

(For other cases, see Insurance, Dec. Dig. § 535.) 

2. INSURANCE. 

Failure to give automobile liability insurer all reasonable notice of accident 
would release insurer. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

3. INSURANCE. 

That deceased insured’s administrator consented to remanding proceedings 
to establish injured person’s claims, from circuit court to probate court for de 
novo trial, Aeld not interference with negotiations for settlement so as to void 
automobile liability policy (Comp. Laws 1929, § 15976). 

(For other cases, see Insurance, Dec. Dig. § 51414.) 

Appeal from Circuit Court, Ottawa County; Fred T. Miles, Judge. 


Action by William Exo, as administrator of the estate of Kate Exo, de- 
ceased, etc., against the Detroit Automobile Inter-Insurance Exchange. From 
the judgment for plaintiff, defendant appeals. 

Affirmed. 

Argued before the Entire Bench. 

David Anderson, of Paw Paw (Howard D. Brown, of Detroit, of counsel), 
for ot 

Carl E. Hoffman, of Holland (Leo W. Hoffman and Clare E. Hoffman, both 
of Allegan, of counsel), for appellee. 

Burzen, J. 

John A. Hagerman was insured against liability in the amount of $5,000 
for injuries to one person and $10,000 to two or more persons arising out of one 
accident by defendant, Detroit Automobile Inter-Insurance Exchange. On No- 
vember 10, 1929, his car collided with that of Neil Sandy, and severe injuries were 
sustained by Lena Sandy, Eleanor Sandy, William Exo, and Mrs. Exo, as well as 
himself. The car of Neil Sandy was also burned. Mrs. Exo and Hagerman both 
died as a result of the injuries. Defendant was immediately notified of the ac- 
cident and sent its representative to investigate. Upon the death of Mrs. Exo, 
a coroner’s inquest was held. Defendant was notified but did not attend. Will- 
iam Exo was appointed administrator of his wife’s estate and is also a claimant 
in that capacity. Defendant’s representative later discussed settlement with the 
injured parties or their representatives, and offered $4,500 to the entire group 
together if they would accept it in full settlement and divide the amount between 
themselves. Upon refusal of this offer, it is claimed that the adjuster stated that 
the company would pay the claims if they were adjusted by court proceedings. 
Liability was not denied at the time, but the amounts due the injured parties, 
or their representatives, who are the respective claimants, nevertheless remained 
unadjusted. Thereafter a petition was filed in the probate court for the county 
of Van Buren for the administration of the estate of John A. Hagerman, and a 
printed copy of the notice of hearing on the petition, clipped from the newspa- 
per, was sent to defendant by the assured’s son-in-law. Defendant’s claim man- 
ager acknowledged receipt and stated that the purpose of the petition was evi- 
dently the instituting of a lawsuit. It wrote that it did not believe it advisable 
to make any effort to communicate with Exo or any of the interested parties. 
It also asked if Hagerman left any estate. Hagerman’s son-in-law in his reply 
stated that there was no estate “as respects real or personal property.” Defend- 
ant’s claim manager admitted that, when notice of the petition for appointment 
of the administrator was received, he had an idea that Exo intended to prove his 
claim. 

An administrator of the Hagerman estate was duly appointed, each of the 
claims was filed in the probate court and allowed in the sum of $500 without 
any contest. Thereupon each of the claimants filed an appeal to the circuit 
court for the county of Van Buren. Plaintiff’s attorney wrote defendant asking 
whether it intended to defend the actions pending in the Van Buren circuit 
court. The administrator of the Hagerman estate also made similar inquiry by 
letter. Defendant replied to the attorney that it had previously received no no- 
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tice whatsoever of any action pending in regard to the claims. Thereupon the 
claims were remanded by consent of all the parties to the probate court. The 
court ordered a hearing de novo and that defendant be notified by registered 
mail at least ten days before the hearing. A copy of the order was served on 
defendant who appeared specially in the probate court and moved that the 
claims be dismissed on the ground that the probate court had lost jurisdiction 
and the circuit court had no right to remand the cases. This motion was denied. 
The claims were reheard and each allowed again in the sum of $500, and claim- 
ants once more took an appeal to the circuit court for the county of Van Buren. 
Thereupon defendant entered its special appearance in the circuit court and 
moved to dismiss for want of jurisdiction. The latter motion was overruled by 
the circuit court. The cases were consolidated, heard before a jury, and claims 
against the estate allowed in the aggregate sum of $9,179.50. The judgments were 
thereupon remanded to the probate court for enforcement against the Hager- 
man estate. 

Petition was filed in the probate court showing that there were no assets in 
the estate except the policy of insurance issued by defendant; there were no 
claims except those hereinbefore stated, all of which had been assigned to plain- 
tiff, and the court made an order directing that the administrator of the Hager- 
man estate deliver to plaintiff herein proper assignment of any and all interest 
of deceased in the insurance policy issued to John A. Hagerman, and gave the 
assignee power to discharge any judgments obtained against defendant. Suit 
was brought against defendant by plaintiff individually and as assignee of all 
the other claimants and judgment rendered for $9,179.50 

Defendant disclaims liability on the ground that the assured failed to imme- 
diately forward to defendant “every summons or other process that may be 
served upon the assured.” It further contends that the judgments were null and 
void and claims that the circuit court had no right to remand the claims to the 
probate court for a hearing de novo, and that it follows, therefore, that the 
—— rendered on appeal from such claims allowed on a hearing de novo 
are void. 

[1, 2] Defendant received full notice of the accident. It sent its adjuster, at- 
tempted to make settlement, and notified claimants to reduce their claims to 
judgment, received notice of the petition for the appointment of the administra- 
tor, and knew its purpose was to establish the claims. No other process was 
served and defendant cannot escape liability for lack of,notice. It is true that 
it is entitled to all reasonable notice and failure to give it would release defend- 
ant from liability. Oakland Motor Co. v. American Fidelity Co., 190 Mich. 74, 
155 N. W. 729; Wisconsin Michigan Power Co. v. General Casualty & Surety 
Co., 252 Mich. 331, 233 N. W. 333, 76 A. L. R. 1. However, this rule is for the 
protection of the insurance company in order to afford it all reasonable means 
of promtply investigating and defending claims under the policy. Its purpose is 
not to entrap the unwary. Defendant took advantage of the ample opportunity 
it had for investigation and endeavored to adjust the claims. It further had no- 
tice of the filing of the petition for administration and knew its purpose. No 
other process was served, and the terms of the policy were complied with. 

[3] Defendant further claims that it was released of its liability because of 
the violation of the clause of the policy which states that: : 

“This policy shall be null and void: * * * 


“If the assured shall interfere in any negotiations for settlement, or in any 
legal proceedings, unless and until he shall be requested to do so by the Ex- 
change. * * *” ’ 

It contends that inasmuch as the administrator of the Hagerman estate con- 
sented to the remanding of the claims to the probate court after the circuit court 
had taken jurisdiction, there was such an interference as to release defendant. The 
administrator stood in the place of the assured and had a right to demand that de- 
fendant meet its responsibilities. He did not interfere with any legal proceedings 
by consenting to the remanding. If in accordance with defendant’s theory, the re- 
manding was illegal and unauthorized by law, then at most, it was a nullity. The 
case was remanded for the very purpose of overcoming any possible technical ob- 
jection that might be claimed by defendant that it had no proper notice of the filing 
and hearing of the claims in the probate court and in order to afford it the oppor- 
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tunity of defending the claims in the probate court. Defendant asserts that there 
was no legal right to remmand the claims. 


Section 15976, C. L. 1929, provides that: “The circuit court may reverse or 
affirm, in whole or in part the sentence or act appealed from, and may make such 
order or decree thereon as the judge of probate ought to have made, and may 
remit the case to the probate court for further proceedings, or may take any other 
order therein, as law and justice shall require.” 

It is claimed that this does not permit the remanding of the case to be tried 
de novo by the probate court. In re Kilbourne’s Estate, 173 Mich. 258, 260, 139 
N. W. 16, in referring to the second paragraph of a circuit court order, the court 
said: 

“The executor then obtained from this court an allowance of a writ of certior- 
ari to remove the proceedings to this court. His contention is that the order of the 
circuit court was irregular and unauthorized, ahd he asks that it be set aside for 
the reason that the circuit court had no power to send the case back to the probate 
court for retrial, that, when the appeal was taken, the probate court lost jurisdic- 
tion of the issue, and that it was then the duty of the circuit court to enter such 
judgment therein as was proper, and cites Daly’s Appeal, 47 Mich. 443, 11 N. W. 
262, in support thereof. The statute defining the jurisdiction of the circuit courts 
in appeals from probate courts is as follows: 

“The circuit court may reverse or affirm, in whole or in part, the sentence or 
act appealed from and may make such order or decree thereon as the judge of 
probate ought to have made, and may remit the case to the probate court for fur- 
ther proceedings, or may take any order therein, as law and justice shall require.’ 
1 Comp. L. 1897, §679 [5 How. Stat. (2d Ed.) § 12127]. 

“We are inclined to agree with counsel as to the second paragraph of the cir- 
cuit court order.” 

It further stated also: “But, if we treat this part of the order as having no 
force, we still have the first paragraph, which in plain terms reverses the order of 
the probate court.” 

Even if we treat the remanding as of no force, the judgment in the instant 
case should be affirmed. It is true that an agreement of the parties could not con- 
fer jurisdiction of the subject-matter on the probate court. Jurisdiction may not 
be given by consent. Hoffman v. Security Trust Co., 256 Mich. 383, 386, 239 N. 
W. 508. In a somewhat analogous case of Realty Acceptance Corporation v. Mont- 
gomery, 284 U. S. 547, 52 S. Ct. 215, 76 L. Ed. 476, it was held a statute which per- 
mits the federal Circuit ,Court of Appeals to direct further proceedings by the in- 
ferior court, as the justice of the case may require, does not grant or confer the 
power upon the appellate court to dismiss an appeal and return the record to a 
district court in order to set aside the judgment and grant a new trial because of 
newly-discovered evidence, after the time had elapsed in which the district court 
itself had power to set aside the judgment. Section 15519, Comp. Laws 1929, 
gives the probate court the right to grant rehearings within 90 days. It is claimed 
that the 90 days for rehearing the claims had expired in the instant case and there 
could not be a rehearing under the circumstances. Recognizing, without deciding, 
that there may he some merit in defendant’s claim, that the circuit court had no 
authority to remand the case, nor the probate court to rehear the claims, at most, 
the rehearing and the appeals thereafter were a nullity and the rights of the plain- 
tiff and defendant were not affected thereby. The claims were allowed for the 
same amounts by the probate court as in the first instance, and they were again 
appealed. The identical parties and same issues and claims were involved, defend- 
ant had ample notice of the pendency of the suits, appeared specially, and was not 
deprived of any opportunity to make the fullest defense possible. It was not 
harmed by the remanding, nor can it benefit thereby through a technical objection. 
The second probate hearing, even if improvidently granted, was for its benefit, 


but not to the extent that it can escape liability on that account. 
The judgment is affirmed with costs to plaintiff. 


Clark, C. J., and McDonald, Potter, Sharpe, North, Fead, and Wiest, J.J., 
concur. 
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PICKENS et al. v. SEATON No. 2679. 
Court of Civil Appeals of Texas. El Paso. June 16, 1932. 
Rehearing Denied July 14, 1932. 
51 Southwestern Reporter (2d) 1050. 
1. INSURANCE. 
Liability policy held not one of indemnity personal to insured, but one on 
which injured third party could maintain action. 

Policy obligated the insurer, in event final judgment should be ren- 
dered against the insured, to pay the same to the amount not exceeding 
the limit specified in the policy, and, in addition, to pay all interest ac- 
cruing after entry of judgment, until the insurer had paid such part of 
the judgment as did not exceed the limit of the insurer’s liability. 


(For other cases, see Insurance, Dec. Dig. § 591%.) 
2. INSURANCE. 


Bankruptcy and insolvency provision of liability policy held not exclusive of 
other remedies which injured third party had against insurer. 

Provision that the insolvency or bankruptcy of the insured should not 
release the insurer from the payment of damages for injuries or loss 
occasioned during the life of the policy was not exclusive of any other 
right or remedy which the injured third party might have against the 
insurer since it merely made clear the liability of the insurer to third 
persons in case of bankruptcy or insolvency of the insured, and was not 
a limitation on other terms of policy which inure to benfiet of injured 
third persons. 


(For other cases, see Insurance, Dec. Dig. § 591%.) 


Appeal from District Court, Dallas County; W. M. Taylor, Judge. 

Action by Katie Mae Seaton against A. S. Pickens, and another. From judg- 
ment for plaintiff, defendants appeal. 

Reversed and remanded. 

Goggans & Allison and James F. Gray, all of Dallas, for appellants. 

White & Yarborough, of Dallas, for appellee. 

Hiccrns, J. 

The appellee was riding as a guest in an automobile owned and being driven 
by appellant Pickens. A collision with another car occurred and Mrs. Seaton sus- 
tained personal injuries on account of which she brought this suit against Pickens 
and Universal Automobile Insurance Company to recover damages resulting from 
her injuries. Judgment in her favor for $6,500 was rendered against both de- 
fendants, from which they appeal. 

The insurance company was joined as a party defendant upon the theory that 
it was liable to the plaintiff by virtue of an insurance policy issued by it to 
Pickens and which was in effect at the time the injuries were sustained. The 
company filed plea in abatement setting up misjoinder. It also filed a special 
exception raising the same questions presented by the plea. The plea and exception 
were overruled. The action of the court in this respect is assigned as error and 
here presented for review by a number of propositions. 

Provisions of the policy material to consideration of the question at issue 
read: 

“Universal Automobile Insurance Company, Dallas Texas (Hereinafter 

Called the Company) 


“In consideration of the premiums charged for this policy, and the statements 
set forth in the ‘Schedule of Statements’ and of all the terms, provisions and 
agreements set forth on the following pages of this policy, all of which are 
hereby referred to and which the assured warrants to be true by the acceptance 
of this policy, does hereby agree, subject to the exclusions, limits, conditions and 
agreements herein set forth, to insure the Assured named and described herein, 
for the term herein specified, against loss for such of the perils, and from only 
such of the perils as are described and limited in the ‘Schedule of Perils’ appear- 
ing on the following pages and for which a specific premium charge is made as 
evidenced by inserting such a premium charge in writing opposite the correspond- 
ing peril in the following ‘Schedule of Coverage.’” 
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“The Company does hereby agree to insure the Assured named and described 
in the ‘Schedule of Statements’ herein, for the term therein specified against 
direct loss by reason of liability imposed by law upon the Assured for damages 
by reason of the ownership or maintenance of the automobile described in State- 
ment 6 of the ‘Schedule of Statements’, and the use thereof for the purposes 
described in Statement 7 of the ‘Schedule of Statements’ (including loading and 
unloading thereof), to an amount not exceeding the limits hereinafter stated, 1 
such loss be sustained on account of 
“Item 6 Liability 

“Bodily injuries or death accidentally suffered or alleged to have been sut- 
fered by any person (excluding any employee of the Assured suffering injuries 
or death while engaged in the operation, maintenance or repair of the automobile 
insured hereunder or while engaged in the usual course of the trade, business, 
profession or occupation of the Assured) as the result of an accident occurring 
while this policy is in force; provided there is a specific premium charge made in 
writing in Item 6 of the ‘Schedule of Coverage’ on the preceding page. The lia- 
bility of the Company under this Item 6 for loss or expense on account of an 
accident resulting in bodily injuries to or in the death of one person is limited to 
the amount named in Item 6, Section 2 of the Schedule of Perils and subject to 
the same limit for each person, the total liability of the Company for loss or 
expense on account of an accident resulting in bodily injuries to or in the death 
of more than one person is limited to the amount named in Item 6, Section 2 of 
the Schedule of Perils.” 

“Investigation and Defense 

“In the event that loss from the perils set forth, in item 6 and/or Item 7 is 
insured against hereunder, then as respects the peril or perils so insured against 
the limits of the Company’s Liability shall be: 

“(A) To investigate all accidents covered by Item 6 and/or Item 7 of the 
‘Schedule of Coverage’ of this policy and at its expense to employ attorneys to 
represent the Assured in all suits brought thereon, whether groundless or not; and 

“(B) In event a final judgment be rendered against the Assured, to pay the 
same to an amount not exceeding the limits specified herein; and in addition, 
“Interest and Costs 


“(C) To pay, irrespective of the limit of liability stated in the Policy, all 
costs taxed against the Assured in any such defended suit, all expenses incurred 
by the Company, all interest accruing after entry of judgment until the Company 
has paid, tendered or deposited in Court such part of such judgment as does not 
exteed the limit of the Company’s liability thereon, also any expense incurred by 
the Assured for such immediate surgical relief as shall be imperative at the time 
of bodily injury.” 

“Change of Ownership 

Conditions, Limitations and Agreements 

“A. All rights hereunder are strictly personal to the Assured named in this 
policy, and this policy shall terminate immediately if there is any change, volun- 
tarily or otherwise, in the ownership or interest of such Assured in this policy or 
in the automobile insured hereunder; provided, that if such change in interest be 
by reason of the death of the named Assured (1f the Assured is an individual), 
this insurance shall continue in force for the benefit of his legal representatives 
until noon, Standard Time, of the day following the date of the death of the 
\ssured, and for twenty-nine (29) days thereafter, unless the original term of 
the policy sooner expires or the policy be cancelled.” 

“Bankruptcy and Insolvency 


“Q. It is understood and agreed that the Insolvency or Bankruptcy of the 
Assured or other persons entitled to benefit hereunder shall not release the Com- 
pany from the payment of damages for injuries or loss occasioned during the 
life of the policy. In case execution against the Assured or such other defendants 
is returned unsatisfied in an action brought by the injured (or if death results 
from the accident by such other parties in whom the right of action vests) an 
action may be maintained by the injured person (or such other parties in whom 
the right of action vests) against the Company for the amount of the judgment 
of said action not exceeding the amount of the policy.” 
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By its various propositions the company asserts: First, the policy is a con- 
tract of indemnity, personal to the assured, and no right of action thereon lies in 
favor of a third person such as Mrs. Seaton; second, the cause of action against 
Pickens sounds in tort, and that asserted against the company is based upon con- 
tract, and for such reason the joinder is improper. 

[1] It will be observed the policy obligates the company, “In event a final 
judgment be rendered against the assured, to pay the same to an amount not 
exceeding the limits specified herein; and in addition, 

“To pay, * * * all interest accruing after entry of judgment until the 
Company has paid, tendered or deposited in Court such part of such judgment as 
does not exceed the limit of the Company’s liability thereon; also any expense 
incurred by the Assured for such immediate surgical relief as shall be imperative 
at the time of bodily injury.” 

In Texas Landscape Co. v. Longoria (Tex. Civ. App.) 30 S.W.(2d) 423, 425 
(writ dismissed) the court had under consideration a policy of insurance contain- 
ing a provision obligating the insurer “to pay and satisfy judgments rendered 
aganst the assured in legal proceedings defended by the Corporation and to pro- 
tect the assured against the levy of executions agdinst the assured.” 

In that case the court rejected the theory that the contract was purely one of 
indemniiy, personal to the assured, and sustained the right of recovery by the 
plaintiffs against such company under the death by wrongful act statute. The 
ruling was based upon the provision quoted. 

A like ruling was made by Judge Hutcheson in Lake v. Texas News Co. 
(D. C.) 51 F.(2d) 862, 863, where it was said: “The pleading in this case dis- 
closes an agreement on the part of the removing defendant to stand liable on any 
cause of action for damages arising against its insured, Texas News Company, 
and, further, to discharge any judgment which might be rendered against its 
insured. It is perfectly competent for an insurance company to make such agree- 
ment, and if it does so it puts itself in like case with the insured with whom it 
has agreed, and gives to any person injured a direct action against it and its 
insured on account of injuries received at the hands of the insured. In such case, 
the one injured has one controversy against them both; not two controversies, one 
against each. The Texas courts have so held. Texas Landscape Co. v. Longoria 
(Tex. Civ. App.) 30 S.W.(2d) 423; American Automobile Ins. Co. v. Struwe 
(Tex. Civ. App.) 218 S. W. 534. See also Morrell v. Lalonde (D. C.) 271 F. 19.” 

We concur in the conclusion reached in the two cited cases. 

[2] The Longoria Case also adversely disposes of the company’s contention 
that the bankruptcy and insolvency provision of the policy is exclusive of any 
other right or remedy which Mrs. Seaton might have against the company. 


In our opinion this provision adds force to the view that the policy is not to 
be construed strictly as a contract to indemnify the assured against loss or dam- 
age. It merely makes clear the liability of the company to third persons in case 
of bankruptcy or insolvency of the assured, and we think it is not to be con- 
strued as a limitation upon other terms of the policy which-inure to the benefit 
of third persons such as Mrs: Seaton. 


[3] The other contention that the causes of action are improperly joined 
because one sounds in tort and the other arises ex contractu is without merit for 
they are so connected with each other as to make their joinder entirely proper. 
American A. Ins. Co. v. Struwe (Tex. Civ. App.) 218 S. W. 534, and Peoples v. 
Brockman (Tex. Civ. App.) 153 S. W. 907. 

. Issue No. 19 reads: “What sum of money, if any, if paid now in cash, do 
you find from a preponderance of the evidence will reasonably compensate the 
plaintiff for her physical and mental suffering in the past, if you find from a 
preponderance of the evidence that there has been any in the past, and in the 
future, if you find there will be any in the future, and for her diminished capacity, 
if any, to labor and earn money in the past, if you find from a preponderance of 
the evidence there has been any in the past, and in the future, if you find from 
a preponderance of the evidence there will be any in the future, resulting directly 
and proximately from the injuries, if any, of the Plaintiff sustained by her on the 
occasion in question?” 

In connection with the issues submitted this instruction was given: “You 
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are further instructed that while you are deliberating upon your answers to the 
Special Issues, you will not mention nor refer to, nor take into consideration any 
matter, fact or circumstance, other than the testimony in evidence, all of which I 
instruct you particularly to observe and obey.” 

In the motion for new trial misconduct of the jury was charged. Four jurors 
testified that in answering issue No. 19, they took into consideration the probable 
expense to the plaintiff for doctors’ and hospital bills and medicine. Two of these 
four also testified they considered the matter of attorney’s fees. 

The juror Briley testified: 

“Q. Mr. Briley, in determining the amount which you all figured she was 
damaged and injured, did you take into consideration doctor bills, hospital bills, 
medical bills, and matters of that kind? 

“Mr. White: Objected to as leading, etc. 

“A. Well, then, I did. 

“Q. In other words you considered that this $6500 provided for different and 
whatever medical bills, doctor bills, hospital bills, and expenses of that kind that 
she had had in connection with this injury? <A. Yes, sir.” 

The juror Watson testified: 

“Q. What are the facts with reference to whether doctor bills and hospital 
bills were considered and discussed? A. Yes, sir, it was considered. 

“OQ. Now will you state to the judge up here, Mr. Watson the discussion that 
took place about those matters, the best you remember? A. Well, the best I 
remember, in figuring up about what they were going to give this lady, we in- 
cluded a doctor bill. Of course we did not know what the doctor bill was, we 
were just guessing at it. They brought this doctor bill in and the hospital bill in, 
and we figured the lawyer’s fees, and such as that. 

“QO. What was said about lawyers fees that you mentioned there? A. Well 
one man said,—I don’t remember his name; but he said that he considered about 
$4,000 would be about right after the lawyers were paid and the doctors bills and 
sanitarium fees. 

“QO. Well, was there anything said about you would have to give her $6,500 
before she would get a dime? A. Yes sir, there was something said about that. 

“Q. Said about what? A. That she would have to have $6,500 to get any- 
thing out of it by the time the lawyers were paid and the hospital bills.” 

[4] The juror Pickard testified to about the same effect. 

It thus appears that four jurors considered and allowed items of expense 
which were unauthorized under the court’s charge. 

Under the authorities it must be held this constituted misconduct and neces- 
sitates reversal. Speer’s Special Issues (1932) 525 et seq.; Estep v. Bratton (Tex. 
Civ. App.) 24 S.W.(2d) 465; Lake Worth Amusement Co. v. Maples (Tex. Civ. 
App.) 36 S.W.(2d) 1072; St. Louis S. W. R. Co. v. Lewis (Tex. Com. App.) 
5 S.W.(2d) 765. 

It is true seven other jurors testified they did not consider any of these im- 
proper items, but this does not contradict the testimony of the four mentioned 
who said they considered such matter. The testimony of these four as to what 
they considered stands uncontradicted. 

The only other question presented relates to alleged improper argument to the 
jury by counsel for appellee. This need not be considered as it should not arise 
upon retrial. 

Reversed and remanded. 


COMMERCIAL STANDARD INS. CO. v. ROLAND et al. No. 4216. 
Court of Civil Appeals of Texas. Texarkana. June 9, 1932. 
Rehearing Denied June 16, 1932. 
51 Southwestern Reporter (2d) 1076. 
1. INSURANCE. 
Whether agent of insurer under truck insurance policy had authority to make 


corrections in erroneous description held question for jury under evidence (Rev. 
St. 1925, art. 5056). 


(For other cases, see Insurance, Dec. Dig. § 668[2].) 
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3. INSURANCE. sl ; 
Mistake in description of truck insured, consisting of wrong motor and serial 
numbers, held not, as matter of law, to invalidate policy. 
(For other cases, see Insurance, Dec. Dig. § 668[4].) 
4. INSURANCE. 7 
General rules governing reformation of written instruments are applicable to 
policies of insurance. 
(For other cases, see Insurance, Dec. Dig. § 143[1].) 
5. INSURANCE. Aa 
Policies of insurance may be reformed on ground of mistake even after loss 
occurred. 
(For other cases, see Insurance, Dec. Dig. § 143[3].) 
6. INSURANCE. 
Insurer under truck insurance policy held to have burden to prove as defense 
want of authority of purported agent to correct erroneous description (Rev. St. 
1925, art. 5056). 
(For other cases, see Insurance, Dec. Dig. § 646[1].) 


Appeal from District Court, Hunt County; L. L. Bowman, Judge. 
Action by C. F. Roland against C. P. Simpson, wherein the defendant 
impleaded the Commercial Standard Insurance Company and filed a cross-action 


against it. From the judgment rendered, the impleaded defendant and cross- 
defendant appeals. 


Affirmed. 
Touchstone, Wight, Gormley & Price, of Dallas, for appellant. 


Clark, Harrell & Clark, of Grennville, and O. C. Mulkey, of Commerce, for 
appellees. 


Levy, J. 


The action was by C. F. Roland against C. P. Simpson for damages to a truck 
in the sum of $550, and for personal injury sustained in the sum of $620, 
aggregating $1,170. On the public highway near Mineola the plaintiff’s truck 
and the defendant’s truck with a trailer had a head-on collision alleged to 
have been proximately caused by the negligent operation of the defendant’s 
agent in charge of the truck. The defendant C. P. Simpson impleaded the Com- 
mercial Standard Insurance Company as his insurer against damages to the 
person and property of others, and by cross-action sought to recover over and 
gainst it for whatever sum the plaintiff may recover against him. The cross- 
action set up that the insurance company on November 15, 1930, issued its policy 
No. 401805 insuring him against loss and expenses arising from a collision as 
sued on. The insurance commpany made appearance, and, pleading to the plaintiff's 
petition, set up, besides general denial, several grounds of contributory negligence 
and accident. The insurance company, besides general denial, further pleaded as 
against the cross-action: “Further answering, if need there be, this defendant 
denies that it had any policy of insurance or any written contract of insurance 
of any kind upon the truck claimed by the defendant to be involved in the 
accident with the truck of the plaintiff Roland, and further says that no such 
contract or policy of insurance was made, written, executed or issued by it or 
by one one having any authority to bind it in any capacity.” The answer was 
verified by affidavit. 


- The case was submitted to the jury on special issues, and, in keeping with the 
verdict, judgment was entered for plaintiff against defendant C. P. Simpson for 
$725, and in favor of C. P. Simpson over and against the insurance company for 


the $725, and the additional sum of $150 as attorney’s fees for the defense of this 
suit. 


\ccording to the evidence, the injury in suit happened on November 17, 1930. 
The policy of insurance offered in evidence shows on its face to have been issued 
on November 15, 1930, by the Commercial Standard Insurance Company, through 
an agent, covering an automobile described as a Chevrolet one and a half ton truck 
and trailer of the model of the year 1930, and having “motor number 2018671” and 
“serial number 3 L. S. 1184.” The policy purported to be a regular printed stand- 
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ard policy of the appellant company and issued and signed by its general officers 
and ready for execution and delivery when countersigned by the agent. The name 
of the firm issuing and signing such policy in evidence as “agent” reside in Dallas. 
As appears without dispute, the assured applied to Mr. Maloney of Commerce for 
insurance, and Mr. Maloney consented to procure insurance to cover a one and a 
half ton Chevrolet truck and trailer. He stated to Mr. Maloney that the truck 
had been used by him as an oil truck but that he had converted it into a cotton 
truck. In point of fact that was the very truck in this suit, and there is no 
conflict of evidence in that respect. The assured further stated to Mr. Maloney 
that the motor and serial numbers of that particular truck could be obtained from 
his secretary who had a policy that had been issued by the defendant insurance 
company on the truck while it was being operated as an oil truck. Mr. Maloney 
went to the secretary to obtain the needed description of the truck, and the 
secretary mistakenly took from the safe of Mr. Simpson a policy covering and 
described by motor serial numbers another and different motor vehicle than the 
one intended to be insured. As stated the mistake was easily made because 
the two policies were just alike except that the policy on the truck intended to be 
insured had just expired. Mr. Maloney then sent by letter to the firm signing 
the present policy as agent the name of the assured, the description of the truck, 
and the information as to the nature of the policy and the purpose and kind of 
insurance desired. He mailed the letter to the firm signing the policy as “agent,” 
whom he described as “General Agents at Dallas, Texas, whom I represent.” He 
timely received back the policy, as appears in the evidence, and then delivered 
it to Mr. Simpson, the assured. As Mr. Maloney testified, the assured, after 
reading the policy, and “just a few minutes” after it was delivered, notified 
Mr. Maloney that there was error as to the motor and serial given in the policy. 
Mr. Maloney, upon being shown the mistake, drew his pen through the erron- 
eous motor number “2018671” and the erroneous serial number “3 L. S. 1184” 
and wrote the correct motor number “999931” and correct serial number “3 L. Q. 
28363.” There was no dispute in the evidence as to the correctness of the motor 
and serial numbers last inserted in the policy. Thereupon Mr. Maloney called 
by telephone the firm in Dallas who had signed as “agent,’ and informed them 
of the particular error in the policy of the descriptive portions named of the 
truck and that he had corrected the error in the policy, and the reply was, “That 
is all right.’ The assured paid to Mr. Maloney the amount of the premium 
stipulated in the policy, and he remitted such premium, less commission of 20 
per cent., to the firm at Dallas, signing the policy as agent. After the collision, 
the assured notified Mr. Maloney of the fact, and he notified the firm at Dallas, 
and thereafter a person claiming to be the adjuster for the insurance company 
came to the office of the assured, asked to see his policy, and, after looking at it, 
said, “The Commercial Standard Insurance Company takes the position that 
they are not liable under the policy, and won't have a thing to do with it.” The 
evidence of the assured fixes the time the mistake in description of the truck 
was first discovered by him to be on “Tuesday morning, November 18th,” when 
he for the first time read the policy, and that it was on that date that Mr. 
Maloney made the correction in the policy. The evidence as stated is without 
conflict. 

The points relied on in the appeal are, in substance, that (1) there is no 
evidence that the insurance company or any authorized agent of the company 
issued the policy of insurance or made the change of the description of the truck; 
and (2) the policy was not in force at the time of the collision because “the 
testimony shows that the automobile collision occurred on November 17th and 
the person purporting to act on behalf of the insurance company changed the 
policy on November 18th to cover another automobile”; and (3) the authority of 
the agent to issue and make correction in the policy was not submitted to the 
jury for finding, and the issue was therefore waived, and the right of recovery 
on the policy was not allowable. For these reasons the insurance company 
claims, as grounds for error, in effect, that (1) the requested peremptory instruc- 
tion in its favor should have been given; and (2) the judgment against it upon 
the policy of insurance sued upon was not warranted by the evidence. 

[1, 2] It is believed error may not be predicated upon the refusal to peremp- 
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torily instruct a verdict in favor of the appellant, in denial of any liability or 
recovery upon the policy of insurance. There was no controversy over the fact 
that a policy was issued upon an authorized blank policy of appellant and that 
such policy purported to be a duly executed and delivered policy of the appellant. 
And, considering all the circumstances offered by the assured, there was not, as a 
matter of pure law, insufficiency of evidence as to agency or authority of the 
firm signing the policy as agent and Mr. Maloney acting for them, to act for the 
insurance company in issuing the policy and making correction of the description 
of the truck insured. Standard Fire Ins. Co. v. Buckingham (Tex. Civ. App.) 
211 S. W. 531; 32 C. J. p. 1058; 1 Cooley on Ins. p. 347; article 5056, R. S. 
And, in the light of the rules of evidence, waiver or abandonment of any issue 
of authority or agency to issue or correct the policy may not be sustained, as 
the duty did not devolve upon the assured to request a finding by the jury. By 
offering circumstances going to show a prima facie case of authority in the 
Dallas agent, the assured discharged the burden cast upon him by the verified 
pleading of appellant denying the authority of any person to act for it in issuing 
the policy. There was then necessity for evidence to answer the prima facie 
case, and upon failure to answer the prima facie case thus set up by the assured 
must prevail. As a consequence the assured would not be subject to the rule 
in the case of Ormsby v. Ratcliffe, 117 Tex. 242, 1 S. W.(2d) 1084. 

[3-6] The policy may not be regarded, as a matter of law, as invalidated by 
the fact of error in the description of the truck in so far as respects the motor 
and serial numbers, because such error of description occurred as conclusively 
shown, by pure mistake. It was the purpose and intention to insure that very 
truck, and the mistake of description lay only as to the numbers mentioned. 
The general rules of reformation of written instruments apply to policies of 
insurance on the ground of mistake as to the property or interest covered by the 
policy. Northern Assur. Co. v. Lawrence (Tex. Civ. App.) 209 S. W. 430; 26 
C. J. p. 103. And this is true even after a loss. 32 C. J. p. 1140. The evidence 
shows no more than a reformation, in the sense of correction of description of 
the truck so far only as was erroneous, by the mutual consent of the assured 
and the person and firm purporting to act as agent for the insurance company. 
What could be done by a court of equity could reasonably and fairly be done 
by the parties themselves. In view of the rules of evidence and the circum- 
stances proven by the assured, the onus rested upon appellant to produce evidence, 
as a defense, of want of authority of the purported agent. 

The judgment is affirmed. 


AMERICAN INDEMNITY CO. v. HIGGENBOTHAM. Ne. 7719. 
Court of Civil Appeals of Texas. Austin. July 6, 1932. 


hearing Denied July 30, 1932 


Re 
2 Southwestern Reporter (2d) 653. 


5 
1. INSURANCE. 

Automobile theft policy excepting loss from insured’s voluntary parting with 
title or Se excluded theft by bailee renting automobile (Pen. Code 1925, 
arts. 1410, 1413 

acai theft policy clauses read to effect that the perils covered 
were theft, robbery, and pilferage, excepting loss suffered by the assured 
from voluntary parting with title and/or possession, whether or not in- 
duced so to do by any fraudulent scheme, trick, or device, and that in- 
surer should not be liable for loss while automobile was used as public 

or livery conveyance for carrying passengers for compensation, or while 

rented under contract or leased. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

2. INSURANCE. 

Rider to automobile theft policy giving insured permission to rent automo- 
bile could not affect provisions prescribing perils covered so as to include theft 
by bailee. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

3. INSURANCE. 


Insured could not rely on insurer’s agent’s oral construction of automobile 
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theft policy regarding risk covered where policy precluded oral modifications 
(Pen. Code 1925, arts. 1410, 1413). 


(For other cases, see Insurance, Dec. Dig. § 144[2].) 


Appeal from Bell County Court; Owen P. Carpenter, Judge. 

Suit by Ben Higgenbotham against the American Indemnity Company. 
From a judgment for plaintiff, defendant appeals. 

Reversed and rendered. 

A. B. Coffee, Jr., of Austin, for appellant. 

Jim Everts and W. S. Shipp, both of Belton, and Byron Skelton, of Temple, 
for appellee. 

McCLenpon, C. J. 


Higgenbotham sued the indemnity company upon a policy insuring against 
loss of an automobile by theft. From a judgment upon a special issue verdict 
in favor of the former, the latter has appealed. 

Higgenbotham was in the auto livery business. The car was rented to two 
boys “to ride into the country,” and “they didn’t return it.” 

The controlling questions in the case are whether the loss sustained falls 
within the risks covered by the terms of the policy; and, if not, whether verbal 
negotiations between Higgenbotham and Ray (local agent of the indemnity 
company who wrote the policy) legally effected such coverage. 

The policy contained the following pertinent provisions: 

The insurance was against: “Loss from such of the Perils, and from only 
such of the Perils, as are described and Limited in the Schedule of Perils, etc.” 
that involved reading: “Theft, Robbery and pilferage * * * excepting loss suf- 
fered by the assured from voluntary parting with title and/or possession, whether 
or not induced so to do by any fraudulent scheme, trick, device or false pretense 
or otherwise. * * *” 

“This policy does not insure against the wrongful conversion, embezzlement 
or secretion by a mortgagor, vendee, lessee or other person in lawful possession 
of the insured property under a mortgage, conditional sale, lease or other con- 
tract or agreement, whether written or verbal.” 

“Unless otherwise provided by agreement in writing added hereto, this com- 
pany shall not be liable for loss or damage. * * * Limitation of Use (c) While 
the automobile described herein is used as a public or livery conveyance for 
carrying passengers for compensation; or while rented under contract or leased.” 

Attached to the policy was a rider reading: “For and in consideration of 
two dollars ($2.00) per hundred additional premium, permisssion is hereby given 
to operate the automobile insured hereunder as Public Rent Automobile.” 

The use to which the car would be put as stated in the policy was “Service 
Car (Private or Commercial).” 

[1] To constitute theft under our statutes the acquisition of possession must 
be (1) without consent of the owner or “some person holding the same for him,” 
and (2) with intent to deprive the owner of the value of the article taken. 
Penal Code, art. 1410. “The taking must be wrongful.” However, if possession 
be obtained by false pretext, or with intent to deprive the owner of the value 
of the property, followed by actual appropriation by the taker, the offense is 
theft, even though the taking were “originally lawful.” Id. art. 1413. There are 
also a number of statutory offenses, more or less allied to theft, such as con- 
version by bailee or mortgagor, embezzlement, etc. The language of the quoted 
policy provisions clearly, we think, limits the peril insured against to that form of 
theft in which possession is obtained without the consent of the owner or the 
person holding for him,regardless of the method by which such consent is ob- 
tained or of the intention of the taker. It expressly excludes any other form of 
theft and all other analogous offenses. We do not see how this purpose could be 
more clearly expressed than in the quoted provisions. In this view we are sup- 
ported by the El Paso court in the recent case of Stuart M. Co. v. General E. I. 
Corp., 43 S.W.(2d) 647. 

[2] The rider manifestly had reference to the “Limitation of Use” provision 
above quoted; and cannot be construed as in any way affecting the provisions 
prescribing the perils insured against. This was the holding of the Galveston 
court in Fidelity P. F. I. Co. v. Oldsmobile S. Co., 261 S. W. 492, in which we 
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fully concur. While it may be noted in passing that the court set aside its judg- 
ment on rehearing, this was the result of a change of view regarding the perils 
coverage clause (essentially different from that at bar) and not upon the con- 
struction of the rider. 

The oral negotiations between Higgenbotham and Ray, from the former’s 
viewpoint are contained in the following excerpts from his testimony: “I took out 
that policy on a car that I was using at that time in my business, a service car. 
Mr. S. M. Ray, Jr., as represenative of the American Indemnity Company, sold 
me that policy. After purchasing the policy, I was notified by Mr. Ray, who had 
heen notified by the company, that for such an automobile the premium would be 
Two Dollars per hundred extra. * * * I made it clear to Mr. Ray just what 
policy I wanted. I made it so clear that he notified me that the first policy would 
not cover the automobile. Later, he told me that Eight Dollars more would cover 
what I wanted. I told Mr. Ray that I wanted to rent out my car driverless and 
that I wanted an insurance policy to cover it. When I paid him Eighteen Dollars 
and Thirty-seven Cents he told me that my car was covered by insurance from 
theft when I drove it myself and when it was driverless.” 

The rate stated in the body of the policy was 95 cents per $100; which was 
the rate prescribed by the insurance commission for the risk covered by the 
policy as originally written. The $2 per $100 added under the rider was the rate 
prescribed by the commission “for all public automobiles not operated and con- 
trolled by the assured or by a person regularly employed by him as chauffeur 
* * * when fraudulent concealment or disposal by rentee or lessee is not 
covered.” But, “where fraudulent concealment or disposal by rentee or lessee is 
covered, charge the private passenger or commercial rate applicable to the type 
of automobile insured plus an additional premium at the rate of $8.00 per 
$100.00 of insurance.” 

It is not claimed that there was any fraud on the part of Ray. The evidence 
affirmatively precludes the existence of fraud. The most that can be said of it is 
that, if Ray understood Higgenbotham as desiring a policy covering theft or 
conversion by lessee, and that Ray represented the policy with the rider attached, 
as such a policy, this was merely Ray’s opinion as to the legal effect of the policy. 
Higgenbotham testified that he read the policy, and the rider, and relied upon the 
representations of Ray as to its interpretation. Quoting further from his testi- 
mony: “I am twenty-five years old. I am a graduate of high school. I do not go 
to college or take a business course. { have been in business two to four years. 
I can read and write and understand the English language. That part of the policy 
that was just read to me, I understood that to a certain extent. There is nothing 
particular difficult in the language of it.” 

The jury found that, on the date the rider was attached, there was an agree- 
ment between Ray and Higgenbotham “that said policy would insure plaintiff 
against loss by theft by bailee in case the car was rented out by the owner, or 
his agent, under a contract of hire by which said person should drive the car 
himself.” 

The policy contained the following provision: “This policy is made and 
accepted subject to the provisions, exclusions, conditions and warranties set forth 
herein or endorsed hereon, and upon acceptance of this policy the Assured agrees 
that its terms embody all agreements then existing between himself and the Com- 
pany or of any of its agents relating to the insurance described herein and no 
officer, agent or other representative of this Company shall have power to waive 
any of the terms of this policy unless such waiver be written upon or attached 
hereto: nor shall any privilege or permission affecting the insurance under this 
policy exist or be claimed by the Assured unless so written or attached.” 

[3] The following excerpts from U. S. Casualty Co. v. Medcalf (Tex. Civ. 
\pp.) 272 S. W. 539, 541, which as to its facts is on all fours with the case at 
bar, embody the principles which control our decision: 


“The exceptions being expressed in plain and unmistakable language and 
submitted to appellees’ inspection and consideration, and adopted by them, they 
cannot avoid them by saying the agent of the insurer orally construed them out of 
the contract. First Nat. Bank v. Ins. Co., 62 Tex. 461; Soell v. Hadden, 85 Tex. 
182, 19 S. W. 1087; Assurance Co. v. Miller, 91 Tex. 414, 44 S. W. 60, 39 L. R. A. 
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545, 66 Am. St. Rep. 901; Insurance Co. v. Mize (Tex. Civ. App.) 34 S. W. 670; 
Reagan v. Bruff, 49 Tex. Civ. App. 226, 108 S. W. 185; Clack v. Wood, 14 Tex. 
Civ. App. 400, 37 S. W. 188. 

“And finally, the policy contained a provision, which is obviously reasonable 
and essential to the integrity of all contracts of like nature, that ‘no erasure or 
change appearing upon the face of this policy as originally printed, and no change 
or waiver of any of its terms or conditions or statements, shall be valid unless 
indorsed hereon and signed by an executive officer of the company.’ We think, 
aside from all that has been said above, that this stipulation ought to be held to 
preclude any modification, omission, or enlargement of the terms of the policy as 
written, and as examined and accepted by appellees, unless made in the manner 
stipulated in the face of the policy. Bank v. Insurance Co., supra; Insurance Co. 
v. Kempner, 87 Tex. 229, 27 S. W. 122, 47 Am. St. Rep. 99; Insurance Co. v. 
Mize, supra; Roberts v. Ins. Co., 13 Tex. Civ. App. 64, 35 S. W. 955.” 


The trial court’s judgment is reversed, and judgment is here rendered for 
appellant. 


ZURICH GENERAL ACCIDENT & LIABILITY INS. CO., Limited. v. BAUM. 
Supreme Court of Appeals of Virginia. 
Sept. 22, 1932. 
165 Southwestern Reporter 518. 
2. INSURANCE. 

Notice of motion alleging that agreement to substitute one car for another in 
insurance contract was made with company held not demurrable on ground that 
no written indorsement thereof was made on policy as provided therein. 

(For other cases, see Insurance, Dec. Dig. § 144[1].) 

4. INSURANCE. 

Parol contract of insurance, to be valid, must show intention of parties to make 
such contract effective in praesenti. 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 

7. INSURANCE. 

Evidence showed no agreement was made over telephone between insured and 
insurer to substitute automobile involved in accident in which plaintiff was injured 
for automobile described in policy. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

Error to Law and Chancery Court of City of Norfolk. 

Action by notice of motion by J. D. Baum against the Zurich General Ac- 
cident & Liability Insurance Company, Limited. To review a judgment in favor 
of plaintiff, defendant brings error. 

Reversed and rendered. 

Argued before Campbell, C. J., and Holt, Epes, Hudgins, and Gregory, JJ. 

Page, Page & Page, of Norfolk, for plaintiff in error. 

Ferebee & White, of Norfolk, for defendant in error. 

Huperns, J. 

J. D. Baum, in an action against Louis and Frank Corleto, recovered judg- 
ment in the sum of $4,000 for injuries sustained in an automobile accident. Execu- 
tion was issued on the judgment and returned marked “no effects.” He thereupon 
instituted this action for the amount of the judgment and costs, alleging that he 
was entitled to recover under the omnibus clause of an insurance policy issued by 
Zurich General Accident & Liability Insurance Company to Louis Corleto. This 
writ of error brings under review the proceedings in the trial court which resulted 
in a verdict and judgment against the insurance company. 


The first error assigned is to the action of the court in overruling the defend- 
ant’s demurrer to the amended notice of motion. 


The notice of motion alleged that the policy was issued to one I. N. Rubin on 
a Ford sedan, 1928 model, engine No. R-605929; that this automobile was later 
sold to Louis Corleto, and in May, 1929, the policy was duly assigned to him; that 
Louis Corleto had disposed of this car and purchased another. Concerning the 
latter transaction, the notice alleged that, “on the 2nd day of August, 1929, by 
agreement between you and the said Louis Corleto, the original contract of in- 
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surance, represented by the policy hereto attached, was varied, altered, and modi- 
fied in respect to the automobile covered thereunder, by the terms of which altera- 
tion and modification a certain automobile, described as a Ford Sedan, Model 1929, 
Engine Number A-20211496, was substituted for the automobile formerly insured, 
which said substituted automobile thereupon became, and was so recognized by 
you, as the automobile insured by you, all the other features of the original con- 
tract of insurance remaining unchanged.” 

The injury was inflicted on August 12, 1929, while the last-named car was being 
driven by Frank Corleto, acting as agent for his brother, Louis Corleto. The 
ground of demurrer was that the car involved in the accident which resulted in in- 
jury to plaintiff was not the car described in the policy, and that the only method 
by which coverage of one car can be substituted for another is by complying with 
the provisions of the policy contained in paragraph K, as follows: 

“No change in the agreements, general conditions, special conditions or war- 
ranties of this policy, either printed or written, shall be valid unless made by en- 
dorsement signed by the manager and attorney or an assistant manager for the 
United States, nor shall notice to or knowledge possessed by any agent or any 
other person be held to waive, alter or extend any of such agreements, general con- 
ditions, special conditions or warranties.” 

The question thus presented is, Where it is stipulated in a contract that changes 
or modifications must be made in only one way, can the parties by mutual agree- 
ment change or modify the contract in any other way? 

[1] The insurance contract introduced in evidence is not under seal. Under 
common-law principles, the provisions of a simple contract in writing, by subse- 
quent parol agreement of the parties before breach, may be waived, rescinded, add- 
ed to, changed, or modified. Piedmont Mt. Airy Guano Co. v. Buchanan, 146 Va. 
617, 626, 131 S. E. 793; Warren v. Goodrich Strip & Screen Co.; 133 Va. 366, 112 
S. E. 687; Moore v. Williamson, 213 Ala. 274, 104 So. 645, 42 A. L. R. 981, and 
note; 13 Corpus Juris, § 609, p. 593: 6 R. C. L. §§ 298, 299, pp. 914, 915; Teal v. 
Bilby, 123 U. S. 572, 8 S. Ct. 239, 31 L. Ed. 263; Utley v. Donaldson, 94 U. S. 29, 
24 L. Ed. 54; Swain v. Seamens, 9 Wall. 254, 19 L. Ed. 554. This rule seems to be 
generally recognized in both the state and federal courts. The rule is applied not- 
withstanding the fact that the parties have stipulated in the contract that it can be 
changed or modified in only one specific way. Williston on Contracts, vol. 3, § 1828, 
states the rule thus: 

“A contract in writing, but not required to be so by the Statute of Frauds, 
may be dissolved or varied by a new oral contract, which may or may not adopt as 
part of its terms some or all of the provisions of the original written contract. 
* * * Nor does it make any difference that the original written contract provided 
that it should not be substantially varied except by writing. This stipulation itself 
may he rescinded by parole and any oral variation of the writing which may be 
agreed upon and which is supported by a sufficient consideration is by necessary 
implication a rescission to that extent.” See 6 R. C. L. §§ 298, 299, pp. 914, 915; 
Simpson v. Mann, 71 W. Va. 516, 76 S. E. 895, 48 L. R. A. (N. S.) 579; 13 Corpus 
Juris, § 611, p. 594: Piedmont v. Buchanan, supra. 

In the absence of statutory requirement, there is no reason why the courts 
should not apply these principles to the construction of insurance contracts, as well 
as others, and the authorities so hold. See Cyclopedia of Insurance Laws, Couch, 
§ 1385; American Eagle Fire Insurance Co. of N. Y. v. McKinnon, 36 Ariz. 409, 
286 P. 183; 32 Corpus Juris, § 257, p. 1147; Wigmore on Evidence, par. 2441. 

[2] While the majority of the courts recognize the fact that these principles 
apply to insurance contracts, the difficulty in applying them usually arises because 
the agent with whom the policy holder has dealt is not clothed with authority to 
bind the company. The notice of motion alleged that the agreement to substitute 
one car for another in the insurance contract was made with the company, and 
hence, there was no error in overruling the demurrer. 

In support of this allegation, the plaintiff introduced evidence showing that 
Louis Corleto called the office of W. M. Bott & Co., the agent of defendant, by 
telephone, and informed the person, who answered the telephone of the fact that 
he had disposed of the car covered by the policy and had purchased a new car, and 
requested that the policy be changed accordingly. No written indorsement was 
made on the policy changing the coverage from the old car to the new. The de- 
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fendant objected to the introduction of evidence tending to show a parol agree- 
ment, on the familiar principle that parol evidence is not admissible to vary the 
terms of a written agreement, and that W. M. Bott & Co., were not so authorized 
to bind the company. After the jury returned their verdict, a motion was made to 
set it aside, for the reasons stated, and because the evidence fails to establish the 
alleged agreement. 

Several errors are assigned, but, in our view, it is only necessary to determine 
whether the evidence warranted the jury in finding that the oral agreement alleged 
was, in fact, made. 

In considering the case, we will assume that W. M. Bott & Co., general agents 
of the defendant in Norfolk and vicinity, were authorized, temporarily, at least, 
to bind the defendant by an oral agreement. There was no privity of contract be- 
tween the plaintiff and the defendant. If the plaintiff is entitled to recover at all, 
he must prove the existence of a valid, subsisting accident insurance contract be- 
tween Louis Corleto and the defendant, and that the car involved in the accident 
resulting in injury to him was covered by this policy. This was the substance of 
his pleading, and he must stand or fall on that allegation. 

The only evidence introduced tending to prove any such contract is the testi- 
mony of two witnesses, Louis Corleto and George C. Cohen. The former stated 
that on August 2, 1929, “I called Mr. W. M. Bott & Company and a man answered 
the phone and I told him who I was and what I wanted to do, that I wanted to 
have the policy transferred, and he said, ‘Wait a minute, just a minute,’ and he put 
a girl on the phone and I told the girl who I was, give her my name, and told her 
I wanted the car to be covered, and she told me the car would be covered. That 
is all.” 

Objection was made to the introduction of this evidence on the ground that 
there was no identification of the voice, or otherwise, of the speaker at the other 
end of the line. The courts are not in accord on the admissibility of such evidence. 
Canada and some ten or more of the states, including New York and Massachu- 
setts, require identification of the speaker, by voice or otherwise, before the evi- 
dence is admitted. See Dorchester Trust Co. v. Casey (Mass.) 167 N. E. 915, and 
note, 71 A. L. R. 1; General Cheese Co. v. Moore Bros. Co. (Sup.) 180 N. Y. 5 
481; Lockshin v. Canadian N. R. Co., 30 Manitoba L. R. 24. 47 D. L. R. 516. 

The general rule, and the one supported by the better reasoned cases, is tersely 
stated by Judge Woods in Gilliland & Gaffney v. Southern Ry. Co., 85 S. C. 26, 67 
S. E. 20, 24, 27 L. R. A. (N. S.) 1106, 137 Am. St. Rep. 861, thus: 

“Those who install telephones in their places of business in connection with a 
telephone exchange, and use them for business purposes, impliedly invited the busi- 
ness world to use that means of communicating with them with respect to the 
business there carried on; and the presumption is that they authorize communica- 
tions made over the telephone in ordinary business transactions.” 

[3] The testimony shows that this telephonic commmunication was made 
through the telephone maintained by W. M. Bott & Co. at their place of business; 
hence identification of the person answering was unnecessary for the admissibility 
of the evidence. 

It was also proven that in Norfolk and vicinity it was the custom of agents 
engaged in writing accident insurance, when informed by a policyholder that he 
had traded his car for another and desired a transfer of the policy, but did not 
know the engine number of the new car, to obtain the number of the new car from 
the dealer. Immediately upon obtaining this information the agent would make 
a memorandum in the form of a binder covering the new car and later prepare a 
written rider canceling the coverage on the old car and substituting therefor the 
new. This rider would be either mailed or carried to the customer to be attached 
to the policy. 

Louis Corleto on August 2, 1929, did not know the engine number of his new 
car, and hence does not claim to have given this information to any one in the 
agent’s office. The promise made by some unidentified woman in the office of W. 
M. Bott & Co., upon which plaintiff relies to establish the oral contract, was that 
“the car would be covered.” The intention of the unidentified woman, gathered 
from her language and the custom established, would seem to be that the substitu- 
tion would be made in the future. The promise, then, is an executory contract 
to make the substitution at a later time, and, before this substitution could be made, 
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it was essential that W. M. Bott, or the unidentified person talking, should have 
the engine number of the new car; this number was not obtained until after 
the accident. 

[4] A parol contract of insurance, to be valid, must show an intention of the 
parties to make such a contract effective in praesenti. In other words, such a con- 
tract must not be executory. Hartford Fire Insurance Co. v. Whitman, 75 Ohio 
St. 312, 79 N. E. 459, 9 Ann. Cas. 218; 32 C. J. 1115; Quinn-Shepherdson Co. v. 
U. S. Fidelity, etc., Co., 142 Minn. 428, 172 N. W. 693; 14 R. C. L. 882. 

It is not necessary to decide whether an insurance agent, on receiving a partial 
description of a new car, has authority to make a temporary binder, to become per- 
manent when the engine number is obtained and the written substitution executed. 
The allegation here is that permanent insurance had become effective. 

The defendant introduced W. M. Bott and the seven persons employed by the 
agency at the time the alleged telephonic communication was claimed to have been 
made, all of whom denied receiving any such message. Their testimony is not that 
they do not remember any such message, but each states that no such message was 
received by him or her. 

Judge Woods further stated in Gilliland & Gaffney v. Southern Ry. Co., supra, 
that the reason for the rule above stated regarding telephonic communications 
‘* * * is the same as that for the presumption that a business letter, properly 
directed, and sent by mail, reaches the business office of the addressee, and is 
opened by him or his authorized agent. The presumption that the person who 
answers is authorized to speak may be very slight or strong, according to the cir- 
cumstances, but the statements of such persons should be admitted in evidence as 
prima facie the statements of one having authority to speak.” 

There is a difference, however, between a telephonic communication and the 
mailing of a letter. In the latter case, a letter, properly addressed and stamped 
is intrusted by the sender to an agency selected by him to make the delivery, and, 
while it is unusual for such letters to go astray, all that the sender can know is 
that he intrusted the letter to the postal authorities for delivery, and whether it 
was delivered or not he has no means of knowing. When one person calls another 
on a business matter over a business telephone, he uses the instrumentality which 
the business man has invited him to use, and, although he may not be able to iden- 
tify the voice answering the phone, he knows that the message is delivered to some 
person, and the majority of the courts, knowing that a great many business com- 
munications are so made, indulge in two presumptions in order to supply the miss- 
ing link. One is that the person answering is in the place of business called; the 
other is that such person is authorized to speak for the party called. 


The first presumption is based on the common knowledge that telephone 
connections are frequently made accurately; the other is based on the business 
man’s invitation to the public to deal with him by this means and the necessity 
for having in his place of business a person authorized to receive such messages. 
Usually there are corroborating circumstances which strengthen the presumption. 
In this case the only corroboration of the fact that telephonic communication 
was had is the testimony of George C. Cohen, who said that on one occasion, 
either the last of July or the first of August, 1929, Louis Corleto used his 
telephone, that he heard the conversation at that end of the line, and the sub- 
stance of it was “an insurance policy connected with an automobile which he had 
just hought, and it was with reference to transferring a policy.” 


Louis Corleto testified that he obtained W. M. Bott & Co.’s telephone number 
from the telephone directory and dialed the number found there. George C. 
Cohen, who is blind, testified that he heard Corleto call “Information” and ask 
for W. M. Bott & Co.’s telephone number and later dial some number. The 
necessity for using two means to obtain the desired information does not appear. 


On the other hand, the statements and actions of Louis Corleto, as detailed 
below, are inconsistent with the existence of the alleged parol agreement. Reed, 
an employee of W. M. Bott & Co., stated that Louis Corleto told him “he had 
had an accident with his automobile, but it was not the car we had insured,” 
and asked if the policy would cover the new car, and when Louis Corleto signed 
the written report of the accident, the old car was described as the one involved. 
He attempted to explain this fact by stating that he had signed a blank form 
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which was subsequently filled in by some employee of W. M. Bott & Co. Corleto, 
during both interviews with Reed, knew that he was talking to an agent of the 
insurance company, and, if he relied on a verbal agreement to transfer the 
policy from one car to another, it is incredible that he should not have mentioned 
that fact on these occasions. Reed, on this point, testified: 

“Q. He didn’t say anything to you at that time about ever requesting anybody 
previously to transfer it, did he? 

“A. No. He knew the car had not been transferred. 

“Q. And he didn’t say anything about having asked anybody to transfer it? 

“A. No.” 

This testimony is undenied and stands in the record as an established fact. 

The defendant employed W. Shepherd Drewry to make an investigation of the 
accident. During the course of this investigation, he ascertained that the car in- 
volved in the wreck was not the one described in the insurance policy. Shortly 
thereafter he had an interview with Frank Corleto, whom he told that the car in 
the wreck was not covered by the insurance policy. Frank Corleto then asked him 
to change the report which Louis Corleto had made so that it would show the new 
car was involved in the accident, and, upon Drewry’s refusal to make any change in 
that report, Frank Corleto asked him to report that the car involved in the acci- 
dent was the same car described in the insurance policy, which was likewise re- 
fused. 

Nothing was said on this occasion about any request having been made to trans- 
fer the policy from one car to another. If any request had been made, it seems 
reasonable that the company should have been informed of this fact upon this oc- 
casion, but it was not until later, and then in the presence of Baum, the plaintiff 
here, that the witness was informed by Frank Corleto that he and his brother 
claimed the agent had been requested by phone to make the substitution. The acci- 
dent occurred just ten days after Louis Corleto traded cars, but some time elapsed 
after the defendant had informed Louis and Frank Corleto that the insurance pol- 
icy did not cover the new car before they contended that the agent had been re- 
quested to substitute one car for the other in the policy. No attempt was made to 
explain their failure to state to the agent and investigators at the time the accident 
was being investigated the reason for claiming the policy covered the new car. 

[5, 6] The admissibility of evidence is a legal question and one to be deter- 
mined by the court; when admitted, its weight is, usually, for the jury to determine. 
The sufficiency of the evidence to support the allegation is also a question to be de- 
termined by the court. Here we have a positive affirmation that Louis Corleto 
dialed the phone number of W. M. Bott & Co., that an unidentified person answered 
the phone and a contract was entered into. On the other hand, we have a positive 
denial that any such telephone communication was received, plus the acts and un- 
denied statements of the party calling which are entirely inconsistent with the re- 
sult he now claims he obtained by use of the telephone. 

Under the circumstances the question is, Shall the court permit a mere pre- 
sumption to overcome such positive testimony? In Rives v. Gooch, 157 Va. 661, 
162 S. E. 184, 186, the following excerpt was made from the opinion of Mr. Jus- 
tice Field in Lincoln y. French, 105 U. S. 614, 617, 26 L. Ed. 1189: “Presumptions 
are indulged to supply the place of facts; they are never allowed against ascer- 
tained and established facts. When these appear, presumptions disappear.” 

The plaintiff relies upon the case of Kiviniemi v. Hildenbrand, 201 Wis. 619, 
231 N. W. 252, 255. In that case Hildenbrand telephoned the company’s agent and 
requested that a truck he had just bought be included in an accident insurance pol- 
icy which he already had on other trucks, and was informed that the matter would 
be attended to. Several months thereafter the truck was involved in an accident 
and an action at law followed. Hildenbrand contended that the telephonic com- 
munication with the agent’s office constituted an oral agreement to extend the pol- 
icy so as to include the coverage on the new truck. The person who usually attend- 
ed to answering such telephone calls testified that she did not recollect the trans- 
action and found no record thereof which customarily would have been made. The 
court said: “It is a close question whether the truck involved in the collision was 
insured,” and refused to set aside the verdict which had been approved by the trial 
court. 

As pointed out above, the testimony in this case is not that the employees of 
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the agent did not recollect any such conversation, but that they were positive no 
such conversation ever took place. 

In Hammond Lumber Co. v. Weeks, 105 Cal. App. 315, 287 P. 573, 574, this is 
said: “No authority is cited, nor has a careful search disclosed one, tending to ap- 
prove a rule that one may upon no evidence other than a telephonic conversation 
with an unidentified party, and uncorroborated as to believed identity, legally sus- 
tain grounds for estoppel or release from liability.” 

In Theisen v. Detroit Taxicab & Transfer Co., 200 Mich. 136, 166 N. W. 901, 
904, L. R. A. 1918D, 715, it is said: “* * * Where both parties are subscribers to 
the same telephone exchange, and one party, using the telephone directory to as- 
certain the number of the other party, calls for such other party, and is connected 
by central with such other party, and a conversation ensues in which the party 
called responds and informs the party calling that he is the party called, upon proof 
of such facts, a rebuttable presumption or inference arises sufficient to make a 
prima facie case of identity.” See, also, annotation to Dorchester Trust Co. v. 
Casey, supra. 

[7] Applying these rules, we are of opinion that the evidence is insufficient to 
sustain the verdict; hence it will be set aside and judgment reversed. 

Reversed, and judgment rendered for plaintiff in error. 


HENSHAW v. GLOBE & RUTGERS FIRE INS. CO. No. 7085. 
Supreme Court of Appeals of West Virginia. Sept. 27, 1932. 
166 Southeastern Reporter 15. 
1. INSURANCE. 


Fire insurance policy issued by insurance agent on his own property is void- 
able at option of insurer. 


(For other cases, see Insurance, Dec. Dig. § 81.) 
3. INSURANCE. 


Where insurance agent issued fire policy on his own property, waiver of dual 
agency or ratification of policy will not be imputed to insurer, if insurer promptly 
repudiates policy after acquiring knowledge of dual agency. 

(For other cases, see Insurance, Dec. Dig. § 94.) 

4. INSURANCE. 

Evidence held insufficient to support finding that insurer, through state agent, 
had knowledge before fire that local agent issued fire policy on his own property, 
as basis for insurer avoiding policy because of dual agency. 


(For other cases, see Insurance, Dec. Dig. § 94.) 


Syllabus by the Court. 

1. A policy of fire insurance issued by an insurance agent on his own prop- 
erty is voidable at the option of the insurance company upon discovery by it of the 
agent’s dual capacity. 

2. Waiver of the dual agency or ratification of the policy will not be imputed 
to the insurance company, unless it appears by the preponderance of the evidence 
that it had full knowledge that the agent owned the property he insured at the 
time of the issuance of the policy, or before the fire which destroyed the prop- 
erty, and did not promptly repudiate the policy contract. 

Error to Circuit Court, Kanawha County. 

Action by S. B. Henshaw, special receiver, etc., against the Globe & Rutgers 
Fire Insurance Company. Judgment in favor of the plaintiff, and the defendant 
brings error. 

Reversed, and the cause remanded for a new trial. 

Fitzpatrick, Brown & Davis and C. W. Strickling, all of Huntington, for 
plaintiff in error. 

J. N. Kenna and B. J. Pettigrew, both of Charleston, for defendant in error. 

LivEty, J. 

A jury found for plaintiff on a former trial; judgment was rendered thereon 
by a special judge, from which defendant prosecuted error to this court and 
obtained reversal, because of error in the instructions. Henshaw v. Fire Ins. Co., 
109 W. Va. 235, 153 S. E. 512. Upon new trial, May 9, 1931, a jury was waived 
and the case submitted to the regular judge, upon the evidence taken at the first 
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trial before the special judge, who rendered judgment for plaintiff for $10,775.75, 
and defendant again prosecutes error. 

The issue raised by defendant’s special pleas is that Swearingen, who was 
the agent of defendant, insured the automobiles while he owned a_ one-half 
interest in them; that he insured his own property, acting in a dual capacity, 
without disclosure to defendant, thereby discharging defendant from _ liability, 
Defendant says it had no notice or knowledge that Swearingen had any interest 
in the automobiles insured; while plaintiff contends that defendant did have such 
notice and knowledge through Douglass, its state agent. The trial judge found 
that defendant did have notice of the dual agency, and defendant now asserts that 
the clear preponderance of evidence is to the contrary. 


The policy was issued on January 17, 1927, and was upon the same property 
formerly insured by a policy issued by Swearingen as agent for Home Fire & 
Marine Insurance Company to Blanchett Motors dated January 16, 1926, and 
which expired January 16, 1927. Defendant, on November 16, 1926, took over the 
risks of the Home Fire & Marine Insurance Company in about thirty-six fire 
insurance policies written through Swearingen (agent for the latter company), 
including a policy of $50,000 dated January 16, 1926, to Blanchett Motors on its 
stock of new and used cars. Douglass, defendant’s state agent, negotiated and 
effected the transfer of the risks from the Home Fire & Marine Insurance Com- 
pany. Prior to this assumption of risks by defendant, in May, 1926, Blanchett 
Motors was incorporated as “Blanchett Motor Car Company,” at which time 
Swearingen became the nominal owner of one share of stock, and was selected as 
director and president, although it seems he was director and president only in 
name. Prior to that time he had no connection with Blanchett Motors, which was 
agent for and sold Kissel motorcars. Then on June 9, 1926, “Blanchett Motor Car 
Company” changed its corporate name to “Charleston-Kissel Company, Inc.,” which 
is plaintiff here through Henshaw, its receiver. On December 24, 1926 Swearingen 
and a Mr. Hieatt entered into a contract with Charleston-Kissel Company to 
purchase its physical assets. This contract was not consummated, and on January 
24, 1927, they purchased the capital stock, effective as of January 3, 1927, with 
the exception of a share or so, making them equal joint owners. February 14, 
1927, defendant, at its office in New York City, wrote Swearingen, its agent, 
asking for the type of construction of the building which housed the cars in- 
sured by him January 17, 1927. Receiving no reply, it again wrote him on March 
5, 1927, asking for reply. Swearingen answered March 7th, describing the build- 
ing as one-story frame with composition roof, and saying that such information 
had been written them on February 16th. On March 10th, the defendant wrote 
Swearingen to release it from liability because of the physical hazards of the 
building occupied by the assured. Before this letter was received, the fire loss 
occurred between 10 and 11 o’clock p. m. of March 10th. The next day, Douglass, 
defendant’s state agent, who lived at Parkersburg, and who happened to be in 
Charleston, requested the general adjustment bureau to look after defendant's 
interests. However, defendant sent its own adjuster, and plaintiff, though claim- 
ing a loss of over $16,000, agreed with him upon a compromise settlement of 
$8,700. Defendant did not promptly pay the settlement recommended by its ad- 
juster, because the state fire marshal was investigating the fire which was evi- 
dently of incendiary origin: suspicion pointing strongly to some employees of 
plaintiff company, but not to Swearingen or Hieatt. On March 26th, Swearingen 
wrote Douglass saying he was disappointed in defendant, “especially as I occupied 
the unenviable position of being both agent and assured.” Defendant, claiming 
that this was the first knowledge it had of the dual relationship of Swearingen, 
refused to pay the sum agreed upon by its adjuster, and this suit followed. 


[1] The policy contract was voidable because of the dual agency, and de- 
fendant had the right to repudiate it upon discovery of the dual relationship. 
Truslow v. Parkersburg, etc., 61 W. Va. 628, 57 S. E. 51. It claims that it had no 
knowledge thereof until after the fire, when it received Swearingen’s letter of 
March 26, 1927. It knew, of course, that it had a policy covering the automobiles 
owned by Charleston-Kissel Company, for the policy itself so told them. This 
policy, it must be remembered, was upon the same property insured by the Home 
Fire & Marine Insurance Company for one year dated January 16, 1926, to 
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Blanchett Motors, or Blanchett Motor Car Company, liability for which defend- 
ant had assumed on November 16, 1926. But it says that it never knew that 
Swearingen had any connection with Blanchett Motor Car Company or Charleston- 
Kissel Company (both of which were insured) until after the fire, as above set 
out. On the contrary, plaintiff asserts that defendant had knowledge that Swear- 
ingen had connection with, and interest in, both Blanchett and Charleston-Kissel 
before January 17, 1927 (the date of the policy sued on) and after its issuance 
but before the fire, through Douglass, its state agent. This was the issue of fact 
decided by the trial court in favor of plaintiff, and to the evidence on this im- 
portant issue we now advert. 


Prior to November 16, 1926 (when defendant assumed risks of Home Fire & 
Marine Insurance Company), Swearingen, as an insurance agent, had issued 
several fire policies for the Home Fire & Marine Insurance Company, one of 
which was the blanket policy of $50,000 on the cars owned by Blanchett, which 
policy was numbered 133472. Thirty-five of these policies, including No. 133472, 
were assumed by defendant on November 16, 1926, through its state agent 
Douglass, who conducted the deal. On the schedule of risks assumed, this 
$50,000 policy, No. 133472, was listed (by number only) with the notation, “in- 
formation to come later.” In August, 1926, Douglass appointed Swearingen as 
defendant’s agent in Charleston, and it was by virtue of this appointment and 
agency that the policy sued on, issued January 17, 1927, was written. According 
to Swearingen’s testimony, when Douglass entered the former’s office for the 
purpose of appointing him as agent for defendant, he, Swearingen, told Douglass 
of his connection with Blanchett Motor Company in order to advise that he was 
in no way retiring from the business of insurance agent. He said that Douglass 
brought up the matter of his connection with the motor company, and he hastened 
to disabuse any impression that Douglass might have with respect to his efficiency 
as an agent by reason of his connection with Blanchett Motor Company. He says 
that later, about the first of January, 1927, Douglass again visited his place of 
business after he became interested in Charleston-Kissel Company, at which time 
the Blanchett Motor Company had changed its name to Charleston-Kissel Com- 
pany, and he told Douglass of his connection with the Charleston-Kissel Company. 
He says that they discussed his interest in the Charleston-Kissel Company, how 
that business was being conducted, how it was going, and what the prospects were. 
He said that he told Douglass in the conversation that Hieatt had sold out his 
coal business and was entering the automobile business, and that he, Swearingen, 
was going into the business with him. Miss Cablish, a stenographer, corroborated 
Swearingen in respect to the conversation. She said that Douglass, upon seeing 
an advertisement that Swearingen and Hieatt had purchased the Kissel place, 
asked Swearingen if he was going out of the insurance business and into the 
automobile business, and that Swearingen explained that he had bought an interest 
in the place; that Hieatt would manage the business; and that he, Swearingen, 
would keep his insurance business. Later, about the middle of February, 1927, 
Swearingen says that he went to Parkersburg to establish an agency for the 
Kissel cars and called on Douglass with whom he again discussed the prospects 
of the business, and what the prospects would be in Parkersburg; told him that 
he and Hieatt had taken over the Charleston-Kissel Company; and consulted him 
about getting a good dealer for the Kissel cars in that city. Douglass denied that 
he had these conversations, and denies that he ever knew that Swearingen was 
interested in either the Blanchett or Charleston-Kissel Company until after the 
fire. His explanation of his actions in visiting the place of the fire the next morn- 
ing thereafter was that he happened to be in Charleston the night of the fire, and 
next morning read the newspaper account of it, and was told by some insurance 
man on the street that defendant company had insured the burned property; that 
he then went to Swearingen’s office (both Swearingen and Hieatt were not in 
town) and ascertained that his company had issued a policy on the property, and 
immediately took steps to protect its interests. He testified that he had no duties 
connected with the automobile insurance of his company, except when it directed 
him to make some investigation; that he appointed the local agents; that he had 
charge of the general fire insurance business in the state, but that all automobile 
business was transacted by the agents with the office of the company in New 
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York. Swearingen admitted that automobile policies were sent from his office 
direct to defendant’s office in New York. Swearingen says that Douglass passed 
on all risks; that daily reports of the fire business went to his office for approval 
or disapproval; that it was his duty to follow up all inspections referred to him 
and act on all risks, “moral, physical or otherwise.” Defendant company, through 
its officers, testified that Douglass had no control over the automobile fire busi- 
ness, and no duties connected with that department, unless specially referred to 
him. On this evidence, plaintiff asserts that defendant, through its state agent, 
Douglass, had notice that Swearingen was interested in the Charleston-Kissel 
Company at the time of the issuance of the policy sued on, and accepted the 
policy knowing of his dual agency; and that after it was issued, they had 
knowledge of Swearingen’s dual agency and ratified it by acquiescence. 


It must be kept in mind that this dual agency did not begin until the issuance 
of the policy sued on, dated January 17, 1927. Prior to that time, dual agency did 
not exist. The policy issued to Blanchett Motors by Swearingen, agent of Home 
Fire & Marine Insurance Company, on January 16, 1926, and afterwards assumed 
by defendant on November 16, 1926, was not affected by dual agency for at that 
time Swearingen had no financial interest in Blanchett; and the fact that he 
afterwards, about the first of January, 1927, acquired an interest in the property 
insured would not vitiate that policy. An agent is not prohibited from purchasing 
property on which he had theretofore issued a fire policy. Had the fire occurred 
within the life of the first policy, the fact that Swearingen had purchased an 
interest in the property subsequent to its issuance would not have defeated his 
recovery because of dual agency, for none existed at the time it was issued. If 
we assume that Douglass had information that Swearingen had purchased an 
interest in the Charleston-Kissel Company, and he knew that the Blanchett policy 
covered the property, this knowledge would not vitiate that policy. He could not 
condone, waive, or ratify a dual agency which did not exist. He says that he did 
not know that policy No. 133472, listed by that number only in the bordereau of 
the policies taken over from Home Fire & Marine Insurance Company by defend- 
ant, was a policy on Blanchett Motors’ property; but even if he did know it, 
we can see no effect that knowledge would have on that policy. The crux of the 
case is whether defendant company knew that Swearingen was the owner of the 
cars which he insured on January 17, 1927, by the policy sved on. There is no 
evidence that Douglass knew of the existence of this. policy. It was issued and 
sent direct to the defendant company at New York. Then was the time for 
Swearingen to make full disclosure that he was insuring his own property; that 
he was entering into an insurance contract for his own protection and benefit— 
his dual relationship. That dual relationship came into existence then for the first 
time. If, prior to that time, Douglass knew of Swearingen’s interest in Charleston- 
Kissel Company, we can see no reason why he should report that fact to his com- 
pany. Could he assume that Swearingen at some future date would act as both as- 
surer and assured direct with the company without full disclosure? Swearingen 
claims to have told Douglass of his interest in Charleston-Kissel Co. about Jan. 1, 
1927, although he claims to have acquired full interest on January 24, 1927, seven 
days after the policy was issued. He could have disposed of that interest before 
he acted in dual capacity. The time for full disclosure was when he acted in the 
dual capacity. He may or may not have been the owner of the interest on the 
date of the policy. We do not think that Douglass would be compelled to assume 
that Swearingen would continue his ownership, and that he would act in a dual 
capacity without disclosure if and when he attempted in the future to obtain in- 
surance on property owned by him. 


[2-4] Taking it as a fact that about the middle of February, 1927 (or some 
date after January 24, 1927, and before the fire, March 10, 1927, as stated by 
Swearingen), Swearingen to'd Douglass of his interest in the Charleston-Kisvel 
Company at Parkersburg, and before the issuance of the policy sued on Douglass 
was informed of the ownership, or negotiations for purchase, of Swearingen an 
Hieatt in the Charleston-Kissel Company, the evidence is rather meager that 
Douglass knew that his company carried a policy on either the Blaachett or 
Charleston-Kissel Companies. He says he did not know. He knew on October 16, 
1926, that his company had assumed the risks of Home Fire & Marine Insurance 
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Company on policy No. 133472 with notation thereon of “information to come 
later,” which information never came. When the policy sued on was issued Janu- 
ary 17, 1927, it was sent by Swearingen direct to the New York office and did not 
pass through Douglass’ hands. He had nothing to do with inspection or approval 
of automobile insurance policies. Under these facts, can knowledge of the dual 
agency be imputed to defendant through Douglass? We perceive no duty on 
Douglass to report to his principal the fact, casually gleaned, that Swearingen 
owned a one-half interest in the Kissel Company, when he did not know that a 
policy was in existence on the property of that company. Tiffany on Agency, p. 
262; Mechem on Agency (Ist Ed.) §§ 718, 721. The law of ratification of the 
acts of an agent by acquiescence requires full knowledge of all material facts on 
the part of the principal. In order to vivify his contract, voidable because he was 
insuring his own property, burden was on plaintiff to establish by a preponderance 
of evidence that full knowledge of all the material facts were known by Douglass 
or his principal and which pointed indubitably to knowledge of the fact that 
Swearingen, the agent, was insuring his own property. Fair dealing between agent 
and principal would demand that Swearingen, when he wrote the policy on his 
own property, should have made full disclosure, and not left the knowledge of 
that important fact to imputation from casual conversations with its agent when 
the matter of the dual relationship was not the subject or purpose of the con- 
versations. We do not think plaintiff has carried the burden of showing ratification 
by acquiescence. It is argued that the trial court, sitting in lieu of a jury, has 
found the fact to be that defendant, through its agent Douglass, had fuil and 
complete knowledge of all the material facts, and ratified by acquiescence the dual 
relationship. It must be remembered that the trial judge did not hear the wit- 
nesses nor see their demeanor. He acted upon the printed record of a trial con- 
ducted by a special judge. The same printed record on which the trial court acted 
is now before us. 

The general rules of agency apply as between an insurance agent and his 
corapany. As between himself and his principal, his acts will not be binding where 
they are to his own interests and against the interests of his principal, unless he 
acts with the latter’s knowledge and consent, or by its ratification. 32 C. J. 1071, 
§ 149; Cooley’s Briefs on Insurance (2d Ed.) p. 480. There can be no ratification 
by acquiescence unless the principal has full and complete knowledge of all the 
material facts with the transaction. Mechem on Agency, § 129; Owings v. Hull, 9 
Pet. 607, 9 L. Ed. 246; Thompson v. Mfg. Co., 60 W. Va. 42, 53 S. E. 908, an- 
notated in 6 L. R. A. (N. S.) 311. 


[5] It is argued that the decision on the former appeal adjudicated the case 
in favor of plaintiff. The opinion simply sets out the contentions of the parties 
and the evidence on which based, and makes no disposition of the issues, except 
to hold that those issues were submitted to the jury on improper instructions. We 
simply found error, and did not express any opinion on the merits. 


Upon examining the record on the first writ of error, we find that plaintiff 
in error therein (insurance company) had been refused a peremptory instruction 
offered in its favor, and that refusal was presented as a point of error by that 
record. It was not dealt with specifically, and no mention was: made of it in the 
former opinion, and plaintiff’s counsel, of high standing at the bar and learned in 
the law, assuming that the point of error had been impliedly decided in their 
client’s favor did not attempt by new evidence or circumstances to show full and 
complete knowledge by defendant of all material facts connected with the trans- 
action which would impel a conclusion of ratification by acquiescence on its part. 
While the statute (Code 58-5-21), requiring “every point fairly arising upon the 
record of the case shall be considered and decided; and the reasons therefor shall 
be concisely stated in writing and preserved with the record of the case; and it 
shall be the duty of the court to prepare a syllabus of the points adjudicated,” 
etc., is directory (Horner v. Amick, 64 W. Va. 172, 61 S. E. 40) and there was 
no discussion of the point involved in the opinion, and nothing in the syllabus 
relating thereto, counsel have been misled to their client’s prejudice, and inter- 
preted the opinion and mandate to mean that they had made out a case for re- 
covery. As above stated, we simply found error clearly calling for reversal, and 
expressed no opinion on the merits. In Laidley v. Kline, 23 W. Va. 565, a chan- 
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cery cause, it was held in syllabus 3: “When there is any ambiguity or uncer- 
tainty as to the meaning and effect of a decree of this Court in a cause in which 
it reverses the decree of the inferior court and remands the cause for {further 
proceedings to be had in accordance with the principles settled in the written 
opinion of this Court, it is proper for such inferior court, or this Court, on a 
subsequent appeal in the cause, to examine the said written opinion in order to 
ascertain the true meaning and effect of the decree of reversal and mandate of 
this Court.” We can see no good reason why that principle should not apply here. 
But as it is apparent that counsel have given the opinion and mandate an inter- 
pretation not intended, and have been honestly misled to their client’s apparent 
prejudice, and therefore did not attempt by new evidence or circumstances to 
show full and complete knowledge on the part of defendant of all material facts 
connected with the dual agency, we have concluded not to enter a judgment of 


nil capiat here, but to set aside the judgment, and remand the cause for new 
trial. 


Reversed; remanded. 
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CASUALTY 


SHANNON FURNITURE CO. v. FEDERAL SURETY CO. No. 20305. 
Supreme Court of Oklahoma. Oct. 11, 1932. 
15 Pacific Reporter (2d) 22. 
3. INSURANCE. 


Insured, to be entitled to recover on insurance policy, must bring himself 
within its provisions. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 
4. INSURANCE. 

Where terms of insurance policy are unambiguous, no forced construction 
can be indulged in to render insurer liable. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
5. INSURANCE. 

In action on office robbery policy, evidence held insufficient to present ques- 
tion for jury on insurer’s liability under terms of policy. 

Paymaster, messenger, and office robbery policy provided in part that 
“robbery,” within meaning of policy, was limited to a felonious and for- 
cible taking of property by “violence inflicted upon the custodian or cus- 
todians in the actual care and custody of the property at the time,” or ‘by 
“putting such custodian * * * in fear of violence.” 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 


Syllabus by the Court. 

1. A demurrer to the evidence admits all the facts which the evidence in the 
slightest degree tends to prove, and all the inferences or conclusions which may 
be reasonably and logically drawn from the evidence. 

2. On a demurrer to the evidence in a law action, the court cannot weigh con- 
flicting evidence, but will treat the evidence as withdrawn which is most favorable 
to the demurrant. 

3. To recover on an insurance policy, plaintiff must bring himself within its 
specified provisions. 

4. While doubtful provisions of an insurance policy are construed in assured’s 
favor, if its terms are unambiguous, no forced construction can be indulged to 
pass liability on the company. 

Clark, V. C. J., and Kornegay, J., dissenting. 

Appeal from Court of Common Pleas, Tulsa County; William N. Randolph, 
Judge. 

Action by the Shannon Furniture Company against the Federal Surety Com- 
pany. Judgment for the defendant, and the plaintiff appeals. 

Affirmed. , 

Hulette F. Aby, William F. Tucker, and Frank Settle, all of Tulsa, for 
plaintiff in error. 

Ames, Cochran, Ames & Monnet, of Oklahoma City, for defendant in error. 

SwINDALL, J. 

The plaintiff in error, as plaintiff in the trial court, commenced an action 
against the defendant in error, as defendant in the trial court, to recover on its 
“Paymaster, Messenger and Office Robbery Policy.” The general indemnity pro- 
vision under which recovery is sought is contained in paragraph 3 of the indem- 
nity provisions of the policy, and is as follows: “III. To indemnify the assured 
for all loss by robbery committed during the hours specified in section (a) of 
Item 7 of the declarations, of property, from within the assured’s premises.” 

Paragraph 4 of the policy immediately follows this indemnity provision, and 
is as follows: “IV. The company shall have no liability under any one of the 
foregoing Indemnity Paragraphs I, II and III unless there shall be stated in the 
declarations a separate and specific amount specifically designated as the amount 
payable under such paragraph and a premium therefor. If the declarations do 
not show such specific amount and premium applicable to any one of such fore- 
going paragraphs, the company shall have no liability under the particular par- 
agraph for which no amount and premium is designated in the declarations. The 
limits of the company’s liability under this policy shall be the several specific 
amounts stated in the declarations.” 

Upon the face of the policy is this provision: 
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“This agreement is subject to the following conditions: 

“Definitions A. ‘Robbery’ within the meaning of this policy, is limited to a 
felonious and. forcible taking of property: (a) By violence inflicted upon the 
custodian or custodians in the actual care and custody of the property at the 
time; or (b) by putting such custodian or custodians in fear of violence; or (c) 
by an overt felonious act committed in the presence of such custodian or custo- 
dians and of which they were actually cognizant at the time; or (d) from the 
person or direct care or custody of a custodian, who, while conveying property 
insured under this policy, has been killed or rendered unconscious by injuries in- 
flicted maliciously or sustained accidentally. ‘Money’ as used in this policy shall 
mean currency, coin, bank notes, bullion, uncanceled postage and revenue stamps 
in current use, United States War Savings Certificate Stamps and Canada War 
Savings Stamps not attached to registered certificates, and ‘Thrift’ stamps. ‘Se- 
curities’ as used in this policy shall mean only such bonds, debentures, checks, 
coupons, demand and time drafts, promissory notes, bills of exchange, warehouse 
receipts, bills of lading, express and postal money orders, certificates of stock 
and deposit, and other instruments, as are negotiable and as respects which, when 
negotiated, the assured has no recourse against the innocent holder. ‘Property’ as 
used in this policy is limited to money and securities as above defined and such 
articles of merchandise as are actually carried in the line of business of the as- 
sured and described in the declarations. ‘Custodian’ as used in this policy shall 
mean: (1) the assured, if an individual; (2) a member of the firm, if the assured 
is a co-partnership; (3) any officer of the assured, if the assured is a corporation; 
(4) any person not less than seventeen nor more than sixty-five years of age, 
who is in the regular employ of the assured and duly authorized by him to act 
as paymaster, messenger, manager, cashier, clerk, or sales person, and while so 
acting, to have the care and custody of property covered hereby. In no event 
shall a watchman or a porter be considered a custodian. ‘Guard’ as used in this 
policy shall mean any male person not less than seventeen (17) nor more than 
sixty-five (65) years of age who accompanies the custodian by direction of the 
assured, but who is not a driver of a public conveyance. ‘Premises’ as used in 
this policy shall mean the interior of the assured’s office, store, factory, or plant, 
at the location specified in Item 2 of the declarations.” 

The declarations referred to in indemnity paragraph 3, item 7, consist of the 
following specifications and restrictions: 

“The insurance granted under Indemnity Paragraph III of this policy and the 
premium therefor shall apply specifically as provided in Sections (b) and (c) of 
this Item, during the hours beginning at 7 o’clock a. m. and ending at 12 o'clock p. 
m., within the policy period. 

“Section (b). On property from within the premises when at least one cus- 
todian is on duty therein * * * $1500.00—$30.38.” 

Effective April 12, 1926, appears the following indorsement: “In consideration 
of an additional premium of $40.43, it is understood and agreed that Item 6 Sec- 
tion (b) is amended to read $3500.00; Item 7 Section (b) is amended to read 
$3500.00 and Item 9 is amended to show the Company’s total liability under both 
items shall in no event exceed $7000.00.” 

Item 7 of the declarations being the only item involved in this action, the 
other items will not be discussed. 

The facts are undisputed, and are briefly as follows: On the night of Decem- 
ber 24, 1927, Grant Brown, a stockholder in and the buyer and manager for the 
plaintiff, left the latter’s store after closing and locking the outside door. He im- 
mediately walked to his car about a block away and started to get in the car, 
when he discovered two men by his car with guns awaiting him. They got in the 
car with him and drove out about six or seven miles west of Tulsa. They drove 
past another car parked out there and after passing the parked car a short dis- 
tance turned and came back and drove past the parked car again and stopped 
about a hundred yards from it. One of the men stayed with Brown in his car, 
and the other man went back to the parked car. In a short time three men came 
hack to the car where Brown was held under guard by the other man, and they 
told Brown they wanted the combination to the safe. He denied knowing it, and 
argued with them a little while. They informed him that they knew that he knew 
the combination on the safe because they saw him in the store quite a little while 
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and had been watching him, and that they saw him working it that morning, and 
saw him lock it up at night. So finally he gave them the combination orally. It 
was not the right one. They went back to their car and talked a little while, and 
then came back to his car and said: “I don’t believe that it is the right combina- 
tion, and there is going to be some fellows stay out here with you while we go 
up there and try it and we do not want to fool around with the wrong combina- 
tion, and if it is not right it will be too bad for you.” And Brown said: “You 
had better write it down.” So they found an envelope and he gave them the cor- 
rect combination, and they wrote it on the envelope. They took it back and dis- 
cussed it a little while, and then said: “We will go up and try it. These other 
fellows will stay with you.” They then took Brown out of his car and to a place 
up the road about fifty or seventy-five yards and made him lie down. Two of 
the men stayed with him while the others went back to town. They also said 
that they had some fellows up there, and that they did not want to detain them, 
that they wanted the combination, and they said the reason they wanted the right 
combination was that they did not want to go up there fooling around and not 
have it and have to come back and lose time. Brown did not see the other par- 
ties. They were gone about an hour and a half. One of the cars came back 
about twenty minutes before the other one did, and they came back and said they 
had made the robbery “O. K.” The evidence shows that the safe was opened and 
the money taken therefrom in the sum of $1,051.40, and the cash drawers of the 
value of $17. At the time all this happened, plaintiff held the robbery insurance 
policy executed by defendant, Federal Surety Company, containing the clauses 
above set out. The policy by its terms provides that the Federal Surety Company 
will indemnify the plaintiff in the amount fixed in the policy for loss by robbery 
committed between the hours of 7 a. m. and 12 p. m. on property from within the 
assured’s premises when at least one custodian was on duty therein, and further 
provided that the word “robbery,” within the meaning of the policy, was limited 
to a forceful and felonious taking of property by violence inflicted upon the cus- 
todian or custodians in the actual care and custody of the property at the time, 
or by putting such custodian or custodians in fear of violence, etc. It is clearly 
shown by the evidence that the custodian Grant Brown had left the store building 
and locked the store and was about a block away from the building when he was 
assaulted by two of the robbers and forced to drive his car into the country and 
give up the key to the building and the combination to the safe to the robbers, 
and that he was held in custody by some of the robbers while the others returned 
to the store, unlocked the building, and robbed the safe. 


The case was tried to the court, a jury being waived, and, upon the conclusion 
of the testimony of the plaintiff, the defendant demurred to the evidence offered 
by the plaintiff for the reason that the same failed to establish a liability in favor 
of the plaintiff and against the defendant under the plain terms and provisions of 
the contract of insurance. The demurrer was sustained by the. court, and plaintiff 
has appealed. The issue for us to determine is, Was the demurrer properly sus- 
tained by the trial court? 

[1-4] Plaintiff in error contends first that it is error for the trial court to 
sustain a demurrer to the plaintiff’s evidence unless it can be fairly said that there 
is no evidence, or any inferences or conclusions that may reasonably be drawn 
from the evidence, that would justify a judgment in favor of the plaintiff. This 
court in Edmisson v. Drumm-Flato Commission Co., 13 Okl. 440, 73 P. 958, held 
that: “A demurrer to the evidence admits all the facts which the evidence in the 
slightest degree tends to prove, and all the inferences or conclusions which may 
be reasonably and logically drawn from the evidence. On a demurrer to the evi- 
dence, the court cannot weigh conflicting evidence, but will treat the evidence as 
withdrawn which is most favorable to the demurrant.” 

[5] This rule in a law action has been consistently followed by this court for 
many years, and the defendant in error does not contend that the rule is otherwise 
than as above stated. The second proposition of plaintiff in error is that ambig- 
uities in an insurance policy will be resolved against the insurer, and that if an 
insurance policy is susceptible to two constructions the one most favorable to 
the assured will be adopted. This seems to be the rule in this state, and the de- 
fendant in error admits that such is the holding of this court. It is the contention 
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of the defendant in error, however, that the law is well settled that the various 
provisions of an insurance policy should be considered and construed together, 
and a construction placed upon the policy consistent with its terms and provisions, 
and that the whole of a contract is to be taken together so as to give effect to 
every part if reasonably practicable, each clause helping to interpret the others, 
and that to recover on an insurance policy plaintiff must bring himself within its 
expressed provisions. While doubtful provisions of an insurance policy are con- 
strued in assured’s favor, if its terms are unambiguous, no forced construction 
can be indulged to pass liability on the company. The contentions of the defend- 
ant in error seem to be in harmony with the former holdings of this court and 
the holding of other courts passing upon a similar proposition. Benefit Associa- 
tion of Railway Employees vy. Mitchell, 129 Okl. 114, 263 P. 652; Brown et al. v. 
Connecticut Fire Ins. Co. of Hartford, Connecticut, 52 Okl. 392, 153 P. 173; First 
Nat. Bank of Monrovia v. Maryland Casualty Co., 162 Cal. 61, 121 P. 321, Ann. 
Cas. 1913C, 1170; Webb v. Missouri State Life Ins. Co., 134 Mo. App. 576, 115 
S. W. 481; Wiest v. U. S. Health & Accident Ins. Co., 186 Mo. App. 22, 171 S. 
W. 570; Maryland Casualty Co. v. Ballard County Bank, 134 Ky. 354, 120 S. W. 
301. So the case resolves itself: into one proposition, Do the facts bring the loss 
within the plain and unambiguous terms of the policy? It seems clear to us that 
the coverage of the policy as applied to the robbery involved in this case is on 
property from within the premises when at least one custodian is on duty within, 
and between the hours of 7 o’clock a. m. and 12 o’clock p. m. If Brown had been 
in the building on duty as a custodian of the property at the time he was assaulted 
by the two robbers and placed in fear, and they had forced him out of the build- 
ing and then into an automobile and driven him into the country and taken his 
keys and combination to the safe from him in the manner disclosed by the testi- 
mony, there would be merit in the contention of plaintiff in error; but where the 
undisputed testimony shows that the employee of the plaintiff company having 
possession of the keys to the store and the combination to the safe had left the 
premises about a block, and was there assaulted by robbers and driven into the 
country and the keys to the building and the combination to the safe secured from 
him by placing him in fear, are not sufficient to bring the loss within the terms 
and provisions of the policy. 

We therefore hold that the ruling of the trial court sustaining the demurrer 
of defendant to the evidence offered by the plaintiff was correct, and the order 
and judgment of the trial court is affirmed. 

Lester, C. J., and Hefner, Cullison, Andrews, and McNeill, JJ., concur. 

Clark, V. C. J., and Kornegay, J., dissent. 

Riley, J., absent. 


A. W. SEWELL CO. v. COMMERCIAL CASUALTY INS. CO. No. 5265. 
Supreme Court of Utah. Oct. 20, 1932. 
15 Pacific Reporter (2d) 327. 
1. INSURANCE. 

Whether robbery occurred before 10 o'clock p. m., as required by policy, held 
for jury under evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

4. INSURANCE. 

Court could not assume without evidence that robbery insurer set up reserve 
and released it in reliance upon admission in proof of loss so as to estop insured 
from contradicting admission. 

(For other cases, see Insurance, Dec. Dig. § 550.) 

6. INSURANCE. 

Statements in proof of loss are not conclusive against insured, unless insurer, 
relying thereon, acted to own disadvantage. 

(For other cases, see Insurance, Dec. Dig. § 550.) 

7. INSURANCE. 

Where insured alleges generally performance of conditions precedent, insurer 
must controvert specifically breaches of conditions relied on (Comp. Laws 1917, 
§ 6601). 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 
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8. INSURANCE. 

Where insured, in paragraph 7, generally alleged performance of conditions 
precedent, denial of “each * * * allegation contained in paragraph seven” held 
not “specific denial”; hence insurer waived breach of conditions (Comp. Laws 
1917, § 6601). 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

9. INSURANCE. 

Robbery policy provision excluding liability unless insured was diligent to 
prevent negotiation of securities for payment held not to preclude recovery of 
cash taken. 


(For other cases, see Insurance, Dec. Dig. § 505.) 


10. INSURANCE. 
Evidence held to show performance of robbery policy condition excluding 
liability unless insured kept proper books and accounts. 

It appeared from evidence that deposit slips were made out by the 
employees showing transactions of day, total balance to go to bank, 
checks, amount of money received, and customers’ sales slips showing 
receipts of sales during the day, all of which were placed in bag with 
money when employees started for bank and robbery occurred, and secre- 
tary of insured corporation testified that he gave all the information he 
possessed and deposit slips for day’s business to insurer’s representative, 
such testimony being undisputed, and evidence warranted no other in- 
ference than that such record books and accounts were in fact kept and 
turned over to insurer as would enable insurer accurately to determine 
extent, of loss and particular nature of different items of loss. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from District Court, Salt Lake County; J. W. McKinney, Judge. 

Action by the A. W. Sewell Company against the Commercial Casualty In- 
surance Company. From an order granting defendant’s motion for a directed 
verdict and an order denying plaintiff's motion for a new trial, plaintiff appeals. 

Reversed, and remanded for retrial. 

Clark, Richards & Bowen, of Salt Lake City, for appellant. 

Hamilton Gardner, of Salt Lake City, for respondent. 

Bates, District Judge. 

Plaintiff has appealed to this court from an order of the district court grant- 
ing a motion of the defendant for a directed verdict and from an order denying 
plaintiff's motion for a new trial. 

It is alleged by the plaintiff and admitted by defendant that defendant on the 
4th of June, 1929, made and delivered to plaintiff an insurance policy whereby 
defendant agreed to indemnify plaintiff for loss of money and securities occa- 
sioned by robbery during the term of said policy outside of the premises at which 
plaintiff was carrying on its mercantile business between the hours of 7 a. m. and 
10 p. m. A copy of the insurance policy is attached to the complaint and contains 
a number of conditions which will be hereafter referred to. 

Plaintiff alleges that on the 15th of March, 1930, its manager, John F. Roach, 
at about 9:30 p. m. outside of the plaintiff’s store, was assaulted and robbed of 
cash, receipts, credits, and securities valued at $1,685.21. Defendant denies the 
robbery and alleges that if the robbery occurred it took place at or later than 
10:20 p. m. Paragraph 7 of plaintiff’s complaint reads as follows: “That plaintiff 
within sixty days from the date of the discovery of said loss, furnished said 
defendant with proof thereof, and otherwise performed all the conditions required 
of it to be performed by said policy.” Defendant answering said allegations uses 
the following language: “Denies each and every allegation contained in paragraph 
7 of said complaint.” Other allegations and denials are immaterial for the purpose 
of this appeal. 


The contract agreement of insurance upon which the action is based is as 
follows: “The Commercial Casualty Insurance Company does hereby agree with 
the insured to indemnify the insured for all loss of or damage to money and 
securities including the wallet, book, satchel, safe or chest in which such property 
is contained, occasioned by robbery or attempt thereat, committed during the 
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hours beginning 7 o’clock a. m. and ending 10 o'clock p. m., within the policy 
period from a custodian outside of the assured premises but within the United 
States of America or the Dominion of Canada.” 

The policy also bears the following statement: “This agreement is subject 
to the following conditions:” Under the foregoing statement there are fourteen 
conditions, some of them being in turn divided into subdivisions or subconditions; 
among these conditions are found the following exclusions upon which the de- 
fendant and respondent rely: 

“(2) The company shall not be lable for loss. * * * 

“(5) Of any securities unless the assured shall after their loss 
diligence in endeavoring to prevent their negotiations or payment. * * 

“(9) Unless books and accounts are kept by the assured and the Company 
can accurately determine the loss therefrom.” 

“(5) Proof of loss, ‘Affirmative proof of loss,’ under oath on forms pro- 
vided by the company, must be furnished to the company at its home office in 
Newark, N. J., within sixty days from the date of the discovery of such loss. 
This entire policy shall be void in the event that the assured defrauds or attempts 
to defraud the company in the procuring of the insurance or in the adjustment 
of any claim hereunder. The assured upon request of the company shall render 
every assistance in his power to facilitate the investigation and adjustment of 
any claim, exhibiting for that purpose any and all books, papers, and vouchers 
bearing in any way upon the claim made and submit himself and associates in 
interest, and also so far as he is able, his employes, to examination and interroga- 
tion by any representative of the company under oath if required.” 

At the conclusion of the evidence the defendant moved for and the court 
granted a directed verdict upon the following grounds: 

“A. That no competent evidence had been presented and admitted by this 
court in this case from which a reasonable jury could possibly render its verdict 
in favor of the plaintiff. 

“B. * * * From which a reasonable jury could possibly find that the 
plaintiff has complied with and/or performed and/or discharged the conditions 
expressly set forth in the contract of insurance involved in this case, and intro- 
duced herein as ‘Plaintiff's Exhibit A’; which are conditions precedent to any 
liability on the part of the defendant insurance company to the plaintiff assured, 
and which are conditions precedent to any recovery by the plaintiff assured against 
the defendant insurance company.” 

“C.* * * From which a reasonable jury could possibly find that the hold-up 
involved in this case occurred before 10 o'clock p. m. on March 15, 1930, at Salt 
Lake City, Utah. 

“Dp. * * * From which a reasonable jury could possibly find that the 
plaintiff assured has kept books and accounts from which the defendant Insurance 
Company could or can accurately determine or in any manner whatsoever deter- 
mine therefrom the loss of which the plaintiff complains in this case. 

“EK. * * * From which a reasonable jury could possibly find that the plain- 
tiff assured, after the alleged loss of the checks and other securities involved in 
this case, used due diligence in endeavoring to prevent their negotiation or pay- 
ment.” 


use due 
* 


[1] There is no question under the evidence but that plaintiff's manager, Mr. 
Roach, was assaulted and robbed on the evening of the 15th of March, 1930, as 
claimed by plaintiff and that cash and valuable securities were taken from him. 
The serious question upon this point is as to whether there is any evidence from 


which a jury might be justified in concluding that the robbery occurred before 
10 o’clock. 


After examining the record. we have come to the conclusion that there is 
evidence to justify such a finding. One witness testified as follows: “I worked 
for the Sewell Company. I worked for them on March 15, 1930 at the store 
where Mr. Roach was. They closed the store at 8 o'clock. After closing we took 
the vegetables off the fruit stand to put them in the back, brushed the leaves and 
that off the fruit stand, put clean paper down, swept the floor, putting out what 
stock we had. It took us about an hour and a half to do that work. After we 
finished the work we took off our aprons, put on our street clothes and went 
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home. It took us about ten minutes to make such changes. Jack Roach, Frank 
Wildhaber, A. C. Worthen, Don Thatcher, myself and a small boy by the name 
of Niel Halestorm then left the store. It was about twenty minutes to ten when 
we left the store. We were all in the back room together changing our clothes. 
There was no discussion among the boys as to what time of day it was, nor was 
there any comparison of watches. When I left the store I was walking about three 
feet ahead of Mr. Roach. I did not see the man who pounced upon him. The 
thing that attracted my attention to the scene was the report of a gun. * * * 
When I say that it was twenty minutes to en when I left the store, it is just 
a reckoning of time. It was not just a guess. I figured I was in the store about 
an hour and a half after closing.” 

[2, 3] Several witnesses testified in substance the same as Mr. Anderson. 
While the evidence may not be convincing to some minds, still it is evidence 
tending to establish that the robbery happened before 10 o’clock. The rule is well 
established in this state by a long list of authorities that where there is any sub- 
stantial evidence upon which the jury could find for the plaintiff under the plead- 
ings, the trial court must submit the issues to the jury and cannot dircct a 
verdict. Chadwick v. Beneficial Life Insurance Company, 54 Utah, 443, 181 P. 
448. In determining this question the evidence must be viewed in the light most 
favorable to the plaintiff. Justice Frick, speaking for the Court of Groesbeck v. 
Lake Side Printing Company, 55 Utah, 335, 186 P. 103, 104, uses the following 
language: “In that connection it must be kept in mind, however, that in view 
that the court disposed of the case on defendant’s motion the evidence must be 
considered and applied most favorable to the plaintiff’s cause of action.” 

A. W. Sewell, secretary of the plaintiff company, reported the robbery by 
Telephone Monday morning, the robbery having occurred Saturday night. Abe 
Guss, a representative of the defendant, made an investigation. Sewell gave him 
the deposit slips for the day’s business at the store and all information possessed 
by him. Mr. Guss prepared a formal proof of loss from the information given 
him by Mr. Sewell, which statement Mr. Sewell signed. It contained the following 
language: “Between the hours of 10:30 p. m. and 11 p. m. on the 15th day of 
March, 1930, my custodian, John F. Roach, was robbed in the following mauner.” 

[4] It is plain that Mr. Sewell had no personal knowledge of the transaction. 
The defendant insists that the plaintiff is bound by its statement in the proof of 
loss furnished the company as to the time the robbery occurred. In argument 
respondent’s counsel contend that the defendant in reliance upon plaintiff’s state- 
ment as to the time of the robbery, released the reserve set up by the company 
when the insurance was issued to meet the contingency of possible future losses 
under the policy, and that in so doing it acted in reliance upon the plaintiff's 
statement to its disadvantage, for which reason they claim plaintiff should now 
be estopped from proving that the robbery occurred at a different time. 


There is no evidence in the record tending to show that the defendant in fact 
placed any money in reserve to meet the contingency of possible future losses 
under the policy: neither is there any evidence from which the court would be 
justified in assuming that after the proof of loss was filed, the company released 
such reserve amount. In fact, counsel does not claim there is any evidence es- 
tablishing either of these facts. It seems to be his idea that the court must as- 
sume that because the law provides for such actions, the insurance company per- 
formed them. He seems to be of opinion that because the practice of releasing 
such reserve is allowed under the Utah insurance statutes, that we must presume 
that his company complied with this practice. The setting up a reserve and its 
release would amount to nothing more than a bookkeeping entry at their own 
instance and under their own control. These entries they ask us to assume to 
have heen made without proof, because some statutory provisions not pointed out 
permitted them to so act. We are unable to accept this view; but even if we 
were to conclude that the defendant complied with all requirements of law, and 
also did all such things as the law might permit them to do, still we are unable 
to see in what way they have acted to their disadvantage. They do not claim to 
have paid any money out or to have been placed at a disadvantage in any way by 
the filing of the statement. 

[5] The statement in the proof of loss as to the time the robbery occurred 
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was properly admissible in evidence, and in the absence of explanation or contra- 
diction, should be accepted by the court as fixing the time; but it is only a prima 
facie statement subject to correction or explanation. Notwithstanding the state- 
ment, it was the right of the plaintiff to establish by other evidence to be con- 
sidered by the jury in connection with the statement in the proof of loss, just 
what time the robbery in fact occurred. The authorities so hold. We do not 
think it necessary to consider all the cases cited by counsel for respondent in: 
support of his position. It is enough to call attention to some of the language 
used by the court in the cases cited by the defendant. In Stephens v. Metropolitan 
Life Insurance Co., 190 Mo. App. 673, 176 S. W. 253, 255, the, court said: “Proofs 
of death, furnished by a beneficiary to an insurer under the policy, are admissible 
in evidence against such beneficiary as proof * * * of the truth of the state- 
ment therein contained, and, when not contradicted or explained, may become 
conclusive against the right to recover on the policy. * * * It is true that the 
statements against interest of the beneficiary are prima facie only, and are not to 
be treated as conclusive in every case where other facts are brought forward to 
explain them so as to relieve against the baneful effect of such admission.” 


In McLean v. American Mutual Fire Ins. Co., 122 Iowa, 355, 98 N. W. 146, 
147, another case cited by the defendant, the court said: “This was the construc- 
tion given to the evidence by the district court, for the jury was advised in the 
ninth paragraph of the charge that the paper nominated proof of loss ‘is prima. 
facie evidence that plaintiff settled with defendant, and agreed to accept from it 
the sum of $250 in full settlement of all his claim for loss against the defendant. 
under the policy in suit.’” 


Justice Field, in Mutual Ben. Life Insurance Company v. Newton, 22 Wall. 
32, 36, 22 L. Ed. 793, after pointing out that there are many cases which hold that 
where a mistake has occurred in the preliminary proof presented and no correct- 
ive statement is furnished the insurance company before trial, the insured will not 
be allowed on the trial to show the facts were different from those stated, then 
follows with the following language: “It is not necessary, however, to maintain 
any doctrine as strict as this in the present case; and possibly the rule there laid 
down is properly applicable only where the insurers have been prejudiced in their 
defence by relying upon the statements contained in the proofs.” 

[6] Statements in proof of loss are not conclusive against the insured, unless 
it also appears that the insurer has in reliance thereon acted to its disadvantage. 
Supreme Lodge, K. of P. v. Beck, 181 U. S. 49, 21 S. Ct. 532, 45 L. Ed. 741; 
Gass v. Commonwealth Casualty Company, 113 Kan. 570, 214 P. 1115; White v. 
Royal Insurance Company, 149 N. Y. 485, 44 N. E. 77; Prudential Ins. Co. of 
America v. Hummer, 36 Colo. 208, 84 P. 61; Wallin v. Massachusetts Bonding & 
Ins. Co., 152 Wash. 272, 277 P. 999; Harrington v. Interstate Business Men’s Acc. 
Ass’n, 232 Mich. 101, 205 N. W. 116; Gill v. Modern Woodmen of America, 221 
Ill. App. 388; Ferrero v. National Council of Knights, 309 Ill. 476, 141 N. E. 130; 
Rudolph v. John Hancock Mutual Life Ins. Co., 251 N. Y. 208, 167 N. E. 223; 
Ryan v. Metropolitan Life Ins. Co. (Mo. App.) 30 S.W.(2d) 190, 194. In the 
Ryan Case the court uses the following language, which we think an accurate 
statement of the law: “The prime point in the case arises upon the action of the 
court in directing a verdict for defendant. * * * Upon a careful review of the 
excellent briefs presented by the respective parties and an examination of the au- 
thorities cited, we have reached the conclusion that there was some evidence to 
rebut the statement of facts contained in the proofs of death, as represented by 
the physician’s certificate, upon which to take the judgment of the jury as to 
whether the insured was of sound health on the respective dates of the applica- 
tion and the policy, and whether or not his alleged ailments existed on the dates 
named and contributed to his death, and that plaintiff is not concluded by the 
statements contained in the proofs. It is quite true that admissions contained in 
the proofs of death may be used as evidence against plaintiff, and are conclusive, 
unless controverted or explained. However, it is equally true that such admissions 
are merely prima facie proof, and that said admissions may be explained as hav- 
ing been erroneously made, or rebutted by evidence to the contrary. When there 
is any evidence produced which conflicts with the alleged admissions and tending 
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to show a contrary state of facts, a question arises to be determined by the jury 
on the credibility of witnesses and the weight of the evidence.” 

[7, 8] It is claimed by the respondent that because plaintiff did not offer proof 
to establish the conditions printed upon the policy and referred to in the motion 
for a directed verdict, the court had no alternative other than to grant the mo- 
tion. We have a statute, Comp. Laws Utah 1917, § 6601, which reads as follows: 
“In pleading the performance of conditions precedent in a contract, it is not ne- 
cessary to state the facts showing such performance, but it may be stated gen- 
erally that the party duly performed all the conditions on his part; and if such 
allegation be controverted, the party pleading must establish, on the trial, the 
facts showing such performance.” 

With reference to these conditions plaintiff alleged: “VII. That plaintiff with- 
in sixty days from the date of the discovery of said loss furnished said defend- 
ant with proof thereof and otherwise performed all the conditions required of it 
to be performed by said policy.” 

The defendant in its answer “denies each and every allegation contained in 
Paragraph 7 of said complaint.” The direct reason for the court granting the 
motion for directed verdict is found in the construction of section 6601, and in 
the construction of these pleadings. The trial court took the view that the plain- 
tiff having generally alleged the performance of the conditions set out in the in- 
surance policy, and the defendant having generally denied them, the burden was 
upon the plaintiff to establish the performance of said conditions before it would 
be entitled to recover. 

The respondent’s position upon this question is well stated by it in the follow- 
ing language, taken from respondent’s brief: “Unfortunately for the plaintiff at 
the trial, it did not follow section 6601, that ‘the party pleading must establish on 
the trial, the facts showing such performance.’ The plaintiff went only part way 
in the task. It chose to offer evidence of compliance with one condition, viz., 
proof of loss, and offered no evidence of the other co-ordinate and equally requi- 
site condition, viz.: keeping books and preventing the negotiating of the stolen se- 
curities. All these conditions equally require the plaintiff's compliance and under 
its own pleadings and under section 6601, all equally required proof to establish 
such compliance, since all allegations had been controverted.” 


If the law be as contended for by the respondent upon this question, then it 
would have been necessary for plaintiff to offer proof upon not less than three 
different propositions included in the conditions to which the agreement was 
subject, none of which were in fact disputed or relied upon by the defendant. 
The adoption of such a rule of construction would lead to great uncertainty and 
indefiniteness and unnecessarily incumber the record, increase the burden of liti- 
gation, and prolong trials. But such is not the law. 


The courts, in construing statutes substantially the same as section 6601, have 
quite uniformly held that when the plaintiff has alleged generally the performance 
of conditions precedent, the burden is then placed upon the defendant to point out 
specifically the breach of any condition upon which it relies, and specifically deny 
performance of the condition so pleaded. Nash on Pleadings, 300, 302, 782. In 
an Arizona case, Slovenic National Benefit Society v. Dabcevich, 30 Ariz. 294, 
246 P. 765, 768, the court quotes with approval the following language in Taylor v. 
Modern Woodmen of America, 42 Wash. 304, 84 P. 867, 868, 7 Ann. Cas. 607: 
because we think the language applicable to the case now under consideration, we 
also quote from the Washington and Arizona cases as follows: 


“Tf, however, it were construed as amounting to a general denial, we think 
it would be insufficient to raise an issue as to a breach of a condition precedent 
under a well-recognized rule upon this particular subject, as held by emninent au- 
thorities. That rule is that, when a plaintiff has alleged the performance of con- 
ditions precedent, the defendant who desires to rely upon a breach of any such 
conditions, must specifically point out in his pleading the condition and breach 
upon which he relies, the general denial being insufficient for that purpose. 

“Mr. Bliss, in his work on Code Pleading (3d Ed.) §356a, says upon this 
subject: “The Codes provide, as we have seen, that in counting upon a contract 
with conditions precedent, their performance may be stated generally. How 
then may an intelligent issue be made in respect to such performance? May the 
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defendant say that they have not been performed, May he deny generally the 
plaintiff's statement and thus put him upon proof of performance as to each con- 
dition? Or should he state specifically the breach upon which he relies? Upon 
principle and analogy the defendant should be required to point out the specific 
condition and show its breach. He relies upon this breach as an excuse for vio- 
lating the contract on his part; the demand for certainty in pleading, the gen- 
eral object of written pleadings, requires that he point it out and this is analo- 
gous to the common-law practice just spoken of.” In the case of Kahnweiler y, 
Phenix Ins. Co., 67 F. 483, 14 C. C. A. 485, the court said: “By failing to set up 
the condition precedent and its breach in its answer, the defendant waived that 
defense. If the rule were otherwise, a degree of uncertainty would be introduced 
in the practice in this class of cases much greater even than that which obtained 
under the general issue at common law. It would be a snare and a pitfall, and 
neither the plaintiff nor the court would have any knowledge of the issue to be 
tried. No matter how many conditions precedent the contract contained, the 
plaintiff would be obliged to go to the expense of preparing to prove performance 
or waiver of every one of them. An objection of this character cannot be held 
back, as was done in this case, until, at great expense, a trial has been gone 
through with, and the plaintiffs have closed their case upon the evidence, and then 
be brought forward for the first time by way of a demurrer to the evidence. Such 
a practice would be intolerable.” See also (citing cases). We therefore think that 
the question of a breach of the condition that the insured should have been in 
sound health at the time of the delivery of the certificate was not within the is- 
sues tendered by the answer, and there was no duty resting upon respondent to 
make proof upon that subject.’ ” 

While there are some cases that hold that where the plaintiff has alleged gen- 
erally the performance of conditions precedent, and the defendant has denied them 
generally, the burden is upon the plaintiff to offer proof tending to establish the 
performance of all such conditions, we think the better rule is that the defendant 
must controvert specifically such breaches of conditions precedent as he relies on, 
and that where he has failed to so specifically controvert the performance of 
such conditions precedent, he will be held to have waived them. Such a rule is 
conducive to certainty in the framing of the issues and will tend very materially 
to simplicity in the trial of cases. Counsel for the defendant suggests that be- 
cause the answer denies the allegations of paragraph 7, such denial constitutes a 
specific denial. We do not think so. To deny the allegations of paragraph 7 of 
the complaint does not establish any more certainty than would be established 
by denying all the allegations of the complaint. Either denial would be equally 
inclusive as to the allegations of paragraph 7. Either denial, if accepted as suffi- 
cient to form an issue, would place the burden upon the plaintiff of establishing 
by proof every condition and every subdivision of every condition set out in the 
conditions of the policy. Neither the denial of all the allegations of the com- 
plaint nor the denial of the allegations of paragraph 7 assist in the slightest de- 
gree in determining exactly which covenant or condition the defendant may claim 
to have been breached. The defendant is the only person who has it in his power 
to single out, in the framing of the issues, the particular condition upon which 
he relies. 

For those reasons we think that the defendant must be held to have waived 
any breach of the conditions precedent on the part of the plaintiff, and that the 
plaintiff was not under any obligation to prove performance of the conditions 
referred to by the defendant in its motion for a directed verdict. But ii we 
were to give the statute a construction in harmony with the theory of the 
dcfendant, it does not follow that the motion should have been granied. 

[9] With reference to the provision No. 5 of the exclusions, the evidence 
shows without doubt that only part of the property taken by the robbers was in 
the nature of securities; most of it was cash. There is nothing in the provision, 
“The company shall not be liable for loss of any securities, unless the assured shall 
after their loss use due diligence in endeavoring to prevent their negotiations for 
payment,” that ought to operate to defeat the plaintiff from recovering the cash 
that was taken. 


[10] The exclusion No. 9 relied upon by the defendant provides, “unless 
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books and accounts are kept by the assured, and the company can accurately 
determine the loss therefrom.’, The only condition prescribed is that books and 
accounts be kept whereby the loss can be accurately determined. To satisfy 
the condition no special kind of books, paper, or figures is required. It appears 
from the evidence that deposit slips were made out by the employees showing 
the transactions of the day, the total balance to go to the bank, the checks, the 
amount of money received, and the customers’ sales slips showing receipts of the 
sales during the day. All of these were placed in the bag with the money when 
the employees started for the bank and the robbery occurred. 

Mr. Sewell’s testimony that he gave all the information he possessed and the 
deposit slips for the day’s business to the company’s representative is undisputed. 
No other inference could reasonably be drawn from the evidence than that such 
record books and accounts were in fact kept and turned over to the defendant 
company as would enable them to accurately determine the extent of the loss and 
the particular nature of the different items of loss. That is the ‘plain purpose 
of the conditions precedent, and the purpose having been statisfied, we must hold 
it to be a performance of the conditions. 


[11] Because the case must be sent back for retrial, it becomes our duty to 
determine the question raised relative to the cross-examination of the witness 
Worthen. Worthen was offered as a witness by the plaintiff. He testified as 
follows in his examination in chief: “I was employed at 335 South State Street 
store by the plaintiff company on March 15, 1930. I was accompanying Mr. Roach 
when he left the store. He was carrying a brief case with the days’ receipts 
in it. We walked by the alley where the Piggly-Wiggly Store is now and there 
two men attacked us. One stood back, one grabbed Mr. Roach and said, “Let’s 
have it. Then there was a shot fired. Mr. Roach was hit on the head with a 
gun or black jack. I don’t know who it was nor have I been able to find them 
or the brief case or the money. After Mr. Roach was slugged he was taken to 
the ‘All Night Hamburger System.’ At first he was placed on a stool in the 
front room, and then taken to the back room where they heated water and bathed 
his head. I would know the lady who bathed his head if I saw her. The police 
arrived about 20 to 25 minutes after Mr. Roach was taken into the Hamburger 
Stand. When the officers arrived they came in and asked what happened and 
where it happened, and if anybody had been found. They asked myself and the 
other boys the details of what happened. We answered their questions. The 
police officers talked to us about 15 minutes before Roach was removed from 
the Hamburger place. We took the officers and showed them the alley where 
it happened. Mr. Roach was in the Hamburger place during all this time. Mr. 
Roach was carried to an automobile after we had shown the police officers where 
the thing occurred. Later that night I saw Roach at the emergency hospital. 
The store was closed that night at 8 o’clock. After closing the floor was oiled 
and swept and the few remaining vegetables taken to the bacq room. There 
were five of us participating in this work. It took us about an hour and a half. 
\fter the work was finished, I went into the back room to change clothes and 
there was no comparing of watches.” On cross-examination, counsel for the 
defendant asked Mr. Worthen, “What time was it when you left the store?” 
and Mr. Worthen answered, “9:30 or about that time.” Thereupon counsel for 
the defendant presented Mr. Worthen Defendant’s Exhibit 1, which the record 
shows was a statement in writing signed by Mr. Worthern shortly after the 
robbery and in the possession of the defendant. Referring to Exhibit 1, counsel 
for the defendant propounded the following questions: “On this statement marked 
‘Defendant’s Exhibit 1,’ which states on the top of the front page, does it not 
above where your signature A. C. Worthen appears, these words: ‘On Saturday, 
March 15th at about 10:20 p. m. I, in company with Mr. Roach, Wildhaber, An- 
derson, and Thatcher, left the Sewell Grocery store at 335 South State Street.’ 
Is that not correct?” Proper objections were made by counsel for plaintiff to 
the questions which were overruled. Whereupon the witness answered, “Yes.” 
Thereafter the defendant was permitted over the objection of plaintiff to offer 
the prior written statemment in evidence. It was clearly the purpose of counsel 
for the defendant to impeach the witness Worthen upon the question of time 
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when the robbery was committed. It will be observed that no question was asked 
the witness by counsel for the plaintiff as to the time when he left the store. Be- 
cause of this plaintiff insists that when the defendant inquired of the witness as 
to the time he left the store that he, for that purpose, made the witness his own 
and should not have been permitted to impeach him. The rule has no application 
to the facts in this case. The witness did testify that the store closed at 8 p. m 
and that it took about an hour and a half to do the remaining work of sweeping 
the floor, restocking the store, and taking the remaining vegetables to the back 
room. His evidence is very suggestive as to the time when they left the store. 
In fact, it is the same nature as the evidence upon which plaintiff relies to estab- 
lish the time of the robbery. We are therefore unable to see that the trial court 
abused its discretion in permitting the defendant to cross-examine the witness 
upon the question of time of leaving the store. As a part of the cross-examina- 
tion it was proper to impeach the witness with reference to his testimony bearing 
upon the time the robbery was committed. 

It is therefore ordered that the judgment be reversed and the cause remanded 
to the district court for retrial. Costs to appellant. 

Straup, Elias Hansen, Folland, and Ephraim Hanson, JJ., concur. 

Cherry, C. J., did not participate herein. 
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MISCELLANEOUS 


STATE EX REL. NORTH BRITISH & MERCANTILE INS. CO., Limited, 
v. THOMPSON, Superintendent of Insurance Department. 
No. 31814. 
Supreme Court of Missouri, In Banc. 
July 7, 1932. 
Rehearing overruled Aug. 5, 1932. 
52 Southwestern Reporter (2d) 472. 
1. INSURANCE. 

Where statutory provision regarding handling of insurance funds in super- 
intendent of insurance’s hands pending rate determination could not be strictly 
complied with, circuit court had inherent power to provide for safe-keeping of 
funds. (Rev. St. 1929, § 5874.) 

(For other cases, see Insurance, Dec. Dig. § 10.) 

3. INSURANCE. 

Statute providing for superintendent of insurance’s safe-keeping of disputed 
amounts pending determination of insurance rates, applies only where superin- 
tendent orders reduction, and not where insurance companies apply for increase, 
since there is no right to collect increased rates until increase is approved. (Rev. 
St. 1929, §§ 5864, 5873, 5874.) 

(For other cases, see Insurance, Dec. Dig. § 10.) 

4, INSURANCE. 

Although collection of increased insurance rates applied for pending deter- 
mination of application was unauthorized, circuit court had inherent power to 
regulate superintendent of insurance’s safe-keeping of disputed amount in any 
way seeming feasible. (Rev. St. 1929, §§ 5864, 5873, 5874.) 

(For other cases, see Insurance, Dec. Dig. § 10.) 


Original proceeding in mandamus by the State, on the relation of the North 
British & Mercantile Insurance Company, Limited, against Joseph B. Thompson, 
Superintendent of the Insurance Department of the State. 

Alternative writ quashed. 

R. J. Folonie, of Chicago, Ill, and E. R. Morrison, of Joplin, for relator. 

Stratton Shartel, Atty. Gen. (G. C. Weatherby, of Kansas City, of counsel). 
for respondent. 

Waite, J. 


The petition of relator, a stock fire insurance company, states that in Decem- 
ber, 1929, relator made a change in its rates for fire and windstorm insurance 
through the medium of the Missouri inspection bureau increasing the level of 
said rates 16 2-3 per cent., and immediately after filed such increase with the re- 
spondent, superintendent of insurance. The effective date of said increase was 
extended by the superintendent from time to time to June 1, 1930. In May, 
1930, the increase was denied by the respondent, superintendent of insurance. The 
relator and other stock fire insurance companies, affected likewise by the order 
denying the increase, filed a petition for review in the circuit court of Cole coun- 
ty. Pending the action pursuant to the order of the circuit court of Cole county, 
relator impounded with the respondent, superintendent of insurance, the differ- 
ence between the said increased rate and the former rate. This it is claimed is in 
accordance with the provisions of section 5874, R. S. 1929, (Mo. St. Ann. § 5874.) 


The petition then states that the requirement of section 5874 has been violated 
by the superintendent of insurance; that he, instead of requiring good and suffi- 
cient surety bonds, has accepted from the banks in which said sums are deposited 
paper executed solely by the respective banks, and said banks have, respectively, 
made a pretended pledge of certain government bonds and state bonds as security 
for the protection and safeguarding of the money without authority to give any 
preference to such deposit over any other deposit in said banks and therefore the 
supposed pledge does not make the said bonds good or sufficient bonds as the 
statute required. The petition then prays that this court award a writ of man- 
damus commanding and requiring Joseph B. Thompson, superintendent of the 
insurance department of the state of Missouri, to deposit said funds in responsible 
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banks and to require banks in which said funds are deposited to give good and 
sufficient bonds in a penal sum not less than the full amount of said deposits in 
said banks, respectively, with good and sufficient surety or sureties for the safe- 
guarding and proper accounting of said funds so deposited in bank, and com- 
manding and requiring that said funds be withdrawn from any bank or banks 
failing to give good and sufficient security. 

The petition attaches as an exhibit a motion filed in the circuit court of Cole 
county, praying the court to set aside an order made by said court March 5, 1931, 
providing for the impounding and securing of funds in the manner compained 
of. A copy of the order of court attached shows this motion was overruled. 

Section 5874, R. S. 1920 (Mo. St. Ann. § 5874), provides that the order of 
the superintendent of insurance shall be reviewable by the courts and the entire 
matter treated de novo, but the burden of proof as to the unreasonableness or 
injustice of any order made by the superintendent of insurance shall rest upon 
the party appealing from such order. The court has authority to sustain or set 
aside such order. The section then goes on to provide: 

That, during a review by the courts as to reduction of rates, insurance com- 
panies shall deposit with the superintendent of insurance “an amount equal to the 
difference between the rates fixed by the superintendent in his order and those in 
effect prior thereto, such funds to be held by the superintendent of insurance to 
await the result of such review. * * * 

“The superintendent shall deposit all such funds so held by him in reasonable 
banks and shall require good and sufficient bond for safekeeping and proper 
accounting.” 

The respondent filed his return to the alternative writ of mandamus, and the 
relator filed in this court his motion for judgment on the pleadings; therefore 
the matter will be determined by the facts admitted and affirmatively stated in 
the respondent’s return. The rcturn admits the facts in relation to the petition 
for the increase of rates and the action of the superintendent in denying the 
increase and the pendency of the action in the circuit court and impounding the 
increase in rates. It alleges that the impounded money is being held in re- 
sponsible banks, and avers that it has at all times complied strictly with the 
letter of the statute in the handling of such funds. The return then sets out the 
order made by the judge of the circuit court June 5, 1930, ordering the deposit 
of the 16 2/3 per cent. increase with the insurance department, with the specific 
report in detail of the policies of insurance affecting the amount of premium, 
etc., of such policies. On October 6, 1930, the order was modified. The order of 
modification is not important and need not be set out. 


On March 5, 1931, the respondent filed a petition asking a further modifica- 
tion of the original order, so that depositories in lieu of surety bonds might 
accept United States government bonds and bonds of the state of Missouri. The 
court sustained the petition in an order which recites as follows: “And it appear- 
ing to the court that in some instances it is practically impossible for said de- 
positories to procure surety bonds as in said order required, and that great 
delay frequently arises before said surety bonds may be procured, and that in 
the meantime large sums of money are in the hands of petitioner awaiting 
deposit but that cannot be deposited until said surety bonds are procured and 
on which no interest can be earned until deposited, and it further appearing to 
the court that the return of said money so deposited with interest may be reas- 
onably safeguarded and insured by the acceptance of the corporate bond of said 
depository together with United States Government bonds and bonds of the 
State of Missouri.” 

It was therefore ordered that the order of June 5, 1930, and all subsequent 
modifications thereof, be modified so that the superintendent of insurance might 
accept, in lieu of- surety bonds, the private bond of a depository on condition 
that the depository transfer to the superintendent United States bonds and 
bonds of the state of Missouri vesting title to the same in the superintendent 
“as trustee of said bonds” to be divested when he fully accounts for and pays 
over the moneys and interest, etc. 

The order was again modified by the court January 28, 1932. The modifi- 
cation order recites that, owing to the depressed business condition in the United 
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States and owing to the numerous failures of business, surety companies gen- 
erally which are authorized to do business in Missouri have adopted a policy of 
refusing to write bonds securing the deposits of state and national banks, and 
that a small number of surety companies of limited responsibility have written 
bonds in a limited amount, but the rate has been and is prohibitive, being at the 
present time $1.60 for $100 face amount of said bonds, and that the amount of 
such bonds obtainable is not and will not be sufficient to protect and safeguard 
the funds. The order then continues: “2. The Court further finds that by 
reason of the facts aforesaid strict compliance with said statute has been rend- 
ered impossible and that it is the duty of the defendant to take such action as 
will best accomplish the objects and purposes of the statute.” 

It is declared to be impossible for the defendant to safeguard the interests 
of the funds by good and proper security by bonds or otherwise in the event the 
same are deposited in a bank, and that it is therefore necessary and the duty 
of the depository of such funds to invest all funds hereafter coming into his 
hands in securities which are legal and least liable to fluctuations in the open 
market. The court then made an order, as follows: “That the defendant Joseph 
B. Thompson be and he hereby is ordered and directed to invest any and all 
funds now or hereafter coming into his hands as depository and Trustee in this 
case in short-term obligations of the United States of America and that the 
securities representing said obligations to be deposited by him, the said Joseph 
B. Thompson, in safe deposit box in some bank or Trust company selected by 
him, and that said Joseph B. Thompson shall from time to time and when and 
as such securities are so puurchased by him and so deposited in said safe deposit 
box, give bonds executed by good and responsible surety companies doing 
business in the State of Missouri, said bonds to be conditioned that the said 
Joseph B. Thompson shall safely keep said securities and shall produce the 
same upon the order of this Court, and shall properly account for said securi- 
ties and interest thereon, and otherwise conditioned as the Court may direct 
the form of said bond to be approved by this Court, and the penal amount of 
said bonds to be at all times equal to the face amount of securities so purchased 
and held by the said defendant; it is further ordered that the said Joseph B. 
Thompson, as defendant herein, shall not be held responsible for any depreciation 
in the market value of such securities or for any loss that may be incurred by 
reason of such depreciation in market value in event that same will be sold by 
order of this Court.” 

The order then recites that the plaintiffs in open court consented to this 
order upon the express condition that they reserve all rights to apply to the 
courts either in this or in other proceedings for orders, judgments, or decrees 
with respect to their deposit and safe-keeping. : 

The return alleges that it was practically impossible to procure surety bonds 
covering the deposit of the funds; that following the order of March Sth the 
respondent received and deposited in Jefferson City depositories, in the Central 
Missouri Trust Company a total of $192,862.03, and in the Exchange National 
Bank a total sum of $99,783.13, taking from them their corporate bonds with the 
pledge of United States bonds at all times equal to the total of the deposits; 
that he took such pledges in the belief that under conditions as they existed 
and still exist it was the most practicable and economical course and the one 
which procured greater return than any other means available; that it was a 
substantial compliance with section 5874. 


Respondent then alleges that, by reason of the statute requiring the deposit 
of such funds with him as a public officer together with the trust character of 
said funds, they are to be treated as public funds, and the depositories have full 
authority to pledge their assets to secure such funds. The return then sets 
out the individual bonds of the two banks mentioned. 


I. The relator contends that under the statute the funds deposited with the 
banks are general deposits; that the relation of debtor and creditor exists be- 
tween the depositor and the bank, and the deposit is not entitled to preference; 
that any security with government bonds would not be available in protection 
of the funds in case of insolvency of the bank, and for that reason section 5874 
is not complied with, in that it requires surety bonds which would protect the 
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deposits without imperiling the assets to which the general creditors have re- 
course. 

The respondent asserts that the funds accumulated under section 5874 are 
public funds, and the banks where they are deposited may pledge its assets to 
protect them. We find it unnecessary to decide that question, for reasons which 
will appear. 

In this proceeding the prayer for relief is that this court will award a writ 
of mandamus commanding Joseph B. Thompson, superintendent of insurance 
of the state of Missouri, to deposit the money under consideration in responsible 
banks and to require said bank in which said funds are deposited to give good 
and sufficient bonds in a penal sum not less than the full amount of deposit. 

The relief demanded, therefore, is that this court order the superintendent 
of insurance to perform an impossibility. It is stated in the return, and admitted 
in the motion for judgment on the pleadings, that, on account of the depressed 
business conditions and heavy losses of surety companies by reason of failed 
banks and similar institutions, it became practically impossible for depositories 
to procure surety bonds except at a prohibitive cost. The order of court, recited 
in the return, states that surety companies haVe adopted a policy of refusing to 
write bonds securing deposits in banks. Naturally no bank would accept the 
deposits under such conditions. The order of March 5, 1931, was an attempt 
to meet the conditions of the statute by requiring the title to government bonds 
and state bonds offered as security to be vested in the superintendent of in- 
surance as trustee; such title to be divested when the depository accounts for 
and pays over the money. That method was not satisfactory to the insurance 
companies. Objections to it as effective security for preferred funds raturally 
appear. 

[1] The order of January 28, 1932, provided that the funds now or hereafter 
accumulated be invested in short-term obligations of the United States which 
shall be placed in the safety deposit boxes. Such securities could be cashed 
at any time, and in the opinion of the circuit court afford ample security. In 
the court’s inherent powers it had authority to make that sort of provision for 
securing the funds in the absence of ability to comply literally with the statute. 
The relator consented to that order and that arrangement. It applied only to 
funds thereafter received, and could be made to apply to funds already on de- 
posit. The respondent in his return says that, if in the opinion of this court said 
depositories were and are without lawful authority to pledge the bonds which 
had been put up as security, he will forthwith withdraw said deposits and invest 
them as authorized by the order of January 28, 1932. Thus it appears that the 
respondent is willing to obey any lawful order of court within his power for 
the protection of the funds in his hands. 


The circuit court has ample authority to determine in what way ample securi- 
ty may be given for such funds. 

[2] II. Rule 32 of this court is as follows: “Rule 32—Granting Original 
Writs. No original remedial writ, except habeas corpus, will be issued by this 
court in any case wherein adequate relief can be afforded by an appeal or writ 
of error or by application for such writ to a court having in that behalf concur- 
rent jurisdiction.” 

Plainly relator had an adequate remedy in the circuit court or by appeal. It 
complains that it had no appeal from the order of the court overruling its motion 
to set aside a former order. Doubtless that is correct. It had no reason to select 
a remedy in which no appeal is provided. It had ample remedy by appeal in any 
proper proceeding brought in the circuit court to meet the situation. The same 
mandamus proceeding brought here could have been brought in the circuit court. 
One remedy approved by the circuit court and consented to by the relator is pro- 
tecting such funds in the manner provided in the order of January 28, 1932. 

Other proceedings are possible by which a remedy could be achieved in the 
circuit court. 


It is impossible for the superintendent of insurance to comply with the order 
demanded here by the relator, and a remedy is available in the circuit court and 
by appeal. For that reason we could not grant the peremptory writ. 

[3] III. The relator and other insurance companies affected as well as the 





Misc.] State ex rel. North British & Mercantile Ins. Co. v. Thompson 243 


superintendent of insurance treated the matter of the premium paid to the insur- 
ance commissioner as if the provision of section 5874, R. S. 1929 (Mo. St. Ann. 
5874), applies. That section, and the preceding section 5873 (Mo. St. Ann. § 
5873), treat only of the funds acquired by the superintendent of insurance where 
he has ordered a reduction and the order is taken on review to the circuit court. 
Section 5873 provides that the superintendent of insurance is “empowered to in- 
vestigate the necessity for a reduction of rates.” If upon such an investigation 
for a period of five years it appears the rates charged by stock fire insurance com- 
panies are producing a profit in excess of what is reasonable, he shall order the 
reduction. 


Section 5874 provides that the orders and directions of the superintendent of 
insurance, together with his findings or determination of facts upon such orders, 
shall be reviewed by proper action in the courts, and the burden of proof of the 
unreasonableness of any order shall rest upon the party or company appealing 
from such order. The court shall have authority to set aside, suspend, or modify 
the orders under review. Then follows this provision, the more significant parts 
of which we italicize: “During the pendency of such action or review, the orders 
and directions of the superintendent of insurance, as to reduction of rates, shall 
be suspended, but all such insurance companies shall, during the pendency of such 
action or review, deposit with the superintendent of insurance on all policies issued 
or renewed after the date of such order or direction, and until the final determina- 
tion of such action, an amount equal to the difference between the rates fixed by 
the superintendent in his order and those in effect prior thereto, such funds to be 
held by the superintendent of insurance to await the result of such review, and 
in the event the orders and directions of the superintendent be set aside, such 
funds shall be returned to the companies pro rata, and in the event his orders 
and directions shall be sustained, then such funds shall be turned over to the 
policyholders pro rata. The superintendent shall deposit all such funds so held 
by him in responsible banks and shall require good and sufficient bond for safe- 
keeping and proper accounting.” 


Certainly that could not apply to a case where the superintendent of insur- 
ance has not approved a proposed increase of rates. The orders and directions 
mentioned are those of the superintendent of insurance as to reduction of rates. 
And, in case the directions of the superintendent “be set aside, such funds shall 
be returned to the companies pro rata, and in the event his orders and directions 
shali be sustained, then such funds shall be turned over to the policyholders pro 
rata.” Those very terms could apply only to a reduction of rates, because the 
fund set aside is the defference between the prevailing rate and the rates as re- 
duced. If the reduction is set aside, then of course that difference would go back 
to the companies, and, if the reduction is sustained, it would go to the policy- 
holders. What would be the effect in a case of increasing the rates? If the 
superintendent approves an increase of rates, the difference between the prevail- 
ing rate and the rate as increased if collected and impounded and the order 
increasing the rate were set aside, that fund would go back to the policyholders. 
If the order were approved, the fund would go to the companies, just the reverse 
of the direction in section 5874. Therefore the conclusion of that section relat- 
ing to surety bonds applies only to the funds that are accumulated under the 
provisions of that section in regard to reduction of rates. Section 5864, R. S. 
19229 (Mo. St. Ann. § 5864), relating to an increase of rates, provides that rates 
shall not be raised until at least ten days’ notice has been given by the insurance 
companies to the superintendent of insurance “and his approval obtained.” Noth- 
ing is said about the accumulation of a fund for the protection of anybody on 
account of the difference between the prevailing rates and the increased rate. 
The rate cannot be increased without the superintendent’s approval. There is 
no reason for the accumulation of the difference as in the case of reduction of 
rate. The prevailing rate is collected until the matter is determined in the court 
and in the case of an increase of the rate the prevailing rate should obtain until 
the increase is authorized. The reason there is no provision for preservation 
and security of a fund to protect the companies and the policyholders in case of 
an increase 4of rates pending the determination of a review of the proceeding 1s 
because there should be sto fund, no reason for accumulation of a fund. It is true 
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the superintendent of insurance cannot fix the rates; he can only approve rates, 
Nevertheless insurance companies cannot arbitrarily determine rates, fix and col- 
lect them without his approval. The insurance companies therefore had no right 
to collect the increase. The fund has been accumulated without authority of law, 
Policyholders could not be forced to pay rates 16 2-3 per cent. above the ap- 
proved rate. The relator, having defied the restrictions of the rating statute, now 
seeks its protection for. the fruits of that violation. 

[4] Nevertheless the companies have put in effect and have collected those 
rates as increased. The circuit court has authorized the payment of the differ- 
ence between those rates and the former rates to the superintendent of insurance. 
He has received and. is still receiving the accumulation of those excess rates, and 
he has that fund in his custody. The trial court has inherent power to protect 
that fund. It is not bound by the provision of section 5874 which applies only 
to a decrease of rates. The court may provide for the protection of the fund in 
any way which to the court seems feasible for the purpose. 

The alternative writ is quashed. 

«All concur. 





